This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


*  ■     .  "■■    ■      ■ 


w*1r      1    4"    ■■•   V.  *        i     .• 


jffHi.^ 


lOO 


^■'^^- 


▼■?F. 


•V.  •.<.••■.. 


%*^ 


VJk 


^  .<>' 


REPORTS 


OF      THE 


PROCEEDINGS  IN   COMMITTEES 


OP     THE 


HOUSE    OF    COMMONS, 


UPON 


^PNTROVERTED    ELECTIONS, 


U/Ji'^- 


REPORTS 

O  F      T  H  E 

PROCEEDINGS  in  COMMITTEES. 

OF      THE 

HOUSE  OF    COMMONS, 


UPON 


CONTROVERTED    ELECTIGNs/^"??))^^ 


^w'(** 


HEARD    AND    DETEKMINXD    DURING    THE 

PRESENT      PARLIAMENT.     , 


VOL.       L 

Containing  the  Proceedings  on  Petitions  in  the  firft  Scflion  of 
this  Parliament,  in  the  Cases  of 


PONTEFRACT, 
IPSWICH, 
MITCHELL, 
POWNTON, 


BEDFORDSHIRE, 
COLCHESTLR, 

AND 
IWHESTEH. 


By   ALEXANDER    L  U  D  E  R  S,  Esq, 
Barrister  at  Law,  of  the  Inner-Temple. 


L   O   N    D   O    Ns 

PRINTED   FOR    EDWARD   BROOKE,   tHOMAS 
WHIELDQNj^    AND   JOHN   D£BR£TT» 

MPCCLXXXV. 


■.;  •:  :i  (• 


CONTENTS. 


Page 
PREFACE  -  -  -  -         ix 

CASE      I. 


BOROUGH 

of  PONTEFRACT 

- 

- 

I 

NOTES  on 

that  CASE 

- 

- 

XI 

CAS 

E 

II. 

BOROUGH 

of  IPSWICH 

- 

- 

19 

NOTES  on 

that  CASE 

- 

- 

63 

CAS 

E 

in. 

BOROUGH 

of  MITCHELL 

• 

. 

73 

NOTES  on 

that    CASE 

- 

- 

96 

CAS 

E 

IV. 

BOROUGH 

of  DOWNTON 

« 

• 

107 

NOTES  on 

that    CASE 

"•                           «l 

283 

CAS 

£ 

V. 

COUNTY   of  BEDFORD 

^ 

M 

321 

NOTES  on 

that  CASE 

—               ^ 

* 

401 

CAS 

E 

VI. 

BOROUGH 

of  COLCHESTER 

1  * 

. 

413 

NOTES  on 

that   CASE 

- 

448 

CAS 

E 

VII. 

BOROUGH 

of  ILCHESTER 

.* 

m 

461 

A3 


to     THE 

RIGrtT     iiONOURABLl 

ALEXANDER, 

LORD    LOUGHBOROUGH, 

LORD  CHIEF  JUSTICE  Ot  HIS  MAJESTY'S  COURt 
OF  COMMON-PLEAS. 


MY   LORD> 

I  Beg  leave  to  fblicit  your  Lordfliip's  pro- 
tefliori  to  a  Work>  which,  if  the 
writer's  abilities  were  equal  to  the  fubje6t, 
might  be  ufeful  to  that  Profeffion,  Of 
which  your  Lordfliip  is  a  diftinguifhed  or- 
nament. 

When  I  confider  how  nearly  connefted 
the  Law  of  Ele6lions  is  with  the  freedom 
of  Parliament,  and  that  your  name  is 
conipicuous  in  that  illuftrious  number, 
who  formerly  fupported,  with  fo  much 
ipirit  and  perfeverance,  ^e  conftitutipnal 
freedom  of  eleflion,  I  flatter  myfelf,  there  i» 
peculiar  propriety  in  my  requefting  your  fa- 
A  4  vourable 


t)EDICATION. 

Vourable  notice  of  an  endeavour  to  afcer- 
tain  the  principles  by  which  that  law  is 
admirfiftei-ed. " 

Though  your  Lordftiip  is  now  raifed 
above  the.  fph'ere'withih  which  the  Eleftion 
Judicature  is  exercifed,  I  have  no  doubt  but 
that  the  fame  talent3  3vhich  led  to  this 
elevation,  will  at  all  times  maintain  an  in- 
ftitutipii  /o  necel&ry  to  the  freedom  of 
Parliament;  that.if;it,fhould  be  thought 
neceflary  to  propofe  any  additional  improve- 
ments to  the  new  Tribunal,  they  will  find 
in  the  Houfe  of  Peers  an  able  and  eh- 
lightened  *  fupporter  i}t\  your  Lordftiip  ;' 
and  that  the  lame  care  with  which  your 
Lordftiip  protefted  its  firft  beginning,  will 
attend  its  progrefe  to  pejrfeftion. 
■  —  J  .. 
I  have  the  Honour  to  be. 

Your  LoRDSHiP^'s  niofi  obliged^ 

And  obedient  Servant, 

Inder  Temple, 
Jatduary  26,  »785»         -  '  .     ^ 

,'   AL.  Luders, 
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TH  E  public  benefit  derived  from  the  ope-' 
ration  of  Mr.  Grenville'a  aft  is  univerfally 
acknowledged :  A  numerous  feries  of  decifiong 
made  in  the  judicature  created  by  that  law,  has 
introduced  a  fyftem  of  order  into  the  trialsr 
of  eledions ;  and  the  experience  of  fourteen 
years  has  reconciled  to  the  inftitution,  fome  of 
thofe  who  were  formerly  moil  adverfe  to  iti 
But  the  efFedt  of  thefe  decifions  would  be  very 
limited^  and  gradually  loft,  if  memorials  of  thenl 
were  not  recorded  and  preferved.  The  public 
is  on  this  account  much  indebted  to  Mr,  Douglas 
for  having  engaged  in  the  talk  of  reporting  the 
proceedings  of  eleSion  Committees:  His  va- 
luable work  contains  many  examples  of  the 
good  effeds  of  the  new  judicature,  and  leaves 
us  to  regret  that  his  place  was  not  fupplied  in 
the  fcffiofis  ji^xt  after  the  general  cledioft  lii 
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1780.  The  contcfts  of  that  year  gave  rife  t<J 
many  important  qucftions  of  elcflion  law,  and  to 
many  wife  decifions  upon  them,  the  good  effefls 
of  which  are,  I  fear,  chiefly  confined  to  the  par- 
ties concerned.  The  few  Cafes  of  this  period 
that  have  been  publiflied  by  Mr.  Philips,  contain 
a  very  fmall  part  of  the  number  then  deter* 
mined. 

The  general  ufc  and  reputation  of  Mr* 
Douglas's  collcdion  encouraged  &e  to  report 
the  Cafes  of  controverted  eleftions,  determined 
in  die  prefent  Parliament.  The  following  work- 
is  only  the  firft  part  of  my  undertaking,  and 
contains  the  Cafes  of  the  laft  feffion.  If  its  re- 
ception with  the  public  (hould  be  favourable,  I 
fliall  continue  it.  My  objeft  in  attending  the 
Committees  was,  from  the  beginning,  to  publifh 
their  proceedings  :  I  am  therefore  anfwerable  to 
my  readers  for  the  errors  they  may  difcover  in  a 
book  that  was  always  intended  for  public  ufe« 
In  the  execution  of  it,  I  have  generally  followed 
the  method  praftifed  by  Mr.  Douglas,  becaufe  it 
feemed  to  me  the  fitteft  poflible  for  the  fubjeft  j 
and  I  acknowledge  my  obligations  to  him  for 
having  marked  out  fo  jufl  a  courfe  in  ways 

■  — nullius  ante 
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I  hope  no  pcrfon  will  be  led  by  the  foregoingf 
pai&gQ  to  draw  a  comparifon  between  the  two 
publications ;  it  muft  be  too  obvious  that  mine 
will  fuffcr  by  it.  However,  I  can  afiure  thofc 
who  hav^  b^en  ufed  to  exped  fatisfaftion  to^ 
their  pefearches  in  books  of  this  ibrt,  that  I  have 
fpared  no  pains  (as  far  as  time  would  permit)  to' 
be  correft.  By  the  indulgence  of  the  counfef 
and  agents  in  the  feveral  caufes,  I  have  had  ati' 
opportunity  of  comparing  my  own  notes  with 
their  papers,  and  of  reviewing  the  feveral  fub- 
jcfts  in  converfetion  where  any  doubts  required 
it :  I  have,  alfo  been  favoured  with  a  perufal  of 
the  clerk's  minutes  :  And  to  all  I  tkke  this  op- 
portunity of  acknowledging  my  obligations. 

Wherever  reference  has  been  made  to  cafes 
in  the  Journals  or  Law  books,  I  have  always 
examined  them  myfdf ;  and  I  can  venture  to  &y 
that  there  is  not  a  finglc  reference  to  any  of 
them  in  the  following  compilation,  which  I  have 
not  per  ufed,  in  order '  to  ftate  with  accuracy. 
Where  the  fubjed  ha^  led  my  inquiries  further,' 
I  have  fubjoined  the  refuk  of  them  in  my  notes 
at  the  end  of  each  cafe. 

I  have  been  Icfs  minute  Jn  ftating  the  formal' 
parts  of  the  proceedings,  bccaufe  Mr.  Douglas's 
work  has*  already*  publiflied  full    information 
upon  that  fubjeft ;  and  I  have  often  takert  the' 
liberty  tq  arrange  the  feveral  matters  of  a  caufe 

at  little 


*»  PREFACE. 

a  little  differently  from  their  original  ftate,  in 
the  manner  which  feemed  to  me  mod  proper 
for  underftanding  the  principal  queftion. 

Although  feveral  of  the  Committees  of  the 
laft  feffion  were  fitting  at  the  fame  time,  yet  it 
generally  fo  happened  that  no  two  points  of  ar- 
gument were  at  the  fame  time  going  on  in  two 
together  j.  where  I  was  not  able  to  hear  the  evi- 
dence in  allj  I  read  the  clerk's  minutes  after- 
wards^ 

With  refpefl:  to  the  Cases  of  this  volume,  it 
may  be  ufeful  to  give  fome  preliminary  account. 

I  am  fenfible  that  my  report  of  the  Case  of 
iPoNTEFRACT  wiU  by  many  be  thought  unfatis- 
faftoryi  In  the  beginning  of  it  I  refer  the  reader 
to  Mr.  Douglas's  report  of  the  fame  cafe ;  and 
in  fa£t  I  confider  mine  as  only  an  appendix  to 
his.  This  Committee  being  the  firft  of  the 
Seffion,  and  fitting  only  three  days,  concluded 
their  inquiry  before  any  other  was  opened  j  on 
this  account  it  engaged  my  whole  attention^  and 
it  \yas  then  my  defign  to  have  given  a  full  ftate 
of  it :  I  have  altered  that  opinion  fince,  not  from 
indolence,  but  from  a  full  confideration  of  the 
fubjed,  which  induced  me  to  make  the  obferva- 
tipn  in  page  4,  of  this  Cafe,  and  to  a£t  accord- 

4  I  believe 
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I  believe  the  Case  of  Ipswich  is  the  firll 
under  the  new  judicature,  m  which  the  merits 
pf  the  eleftion  have  depended  fblcly  .upon  tbe 
ftatute  7  &  8  Will.  III.  ch.  4.  (called  the  Treat- 
-ing  Aft):  It  has  alfo  this  advantage,  (befides 
that  of  containing  a  qucftion  of  bribecy^fiinplc 
and  unqualified)  'that  the. fafts  of  the  cafcrwcHfe 
chiefly  admitted,  and  occafioned  little  or  nadif^ 
pute  between  the  parties.  In  mofl:  of  thercaicrof 
general  bribcry^t  he  qucftion  has  either  bfccn  in^l  v- 
ed  ia  difputed  fads,  or  has  been  mixed  with  otber 
queftioHs  u|)Oti  which  the  parties^  have  adrdbced 
their  claims  cqncijrrcntly.  c- ^  : 

It  often  happens  in  the  trial  of  dediom>>tiutt 
the  grounds  of  t^  decifipn  are  not  afcertspnedx 
This  defcQ:i  it  muft  be  owned,  is  almdfl:  poCu^ 
liar  to  that'  jurifdiftion  in  which  they  are  tried, 
and  materially  obftrufts  their  ufe  as  ;prcccdenlia» 
If  this  fault  fliould  be  imputed  to  the  Ca$«,  of 
Mitchell,  I  am' apt  to  think  I  fliouldnot  have 
mended  it,  by  ftating  the  proceedings  more  at 
;  length,  in  order  to  have  enabled  the  reader  to 
have  formed  conjedures  upon  what  the  princi- 
ple of  the  decifion  may  have  been ;  or  if  I  had 
ventured  my  own  conjeftures  upon  th^  feme 
bafis.  Bjat  fuch  cafes  fometimes  contain' otho: 
pfeful  matter  leading  to  the  final  refolutipns : 
^d  although  the  taik  of  reporting  them:  ^147 

be 
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be  irklbme,  and  their  ufc  contrafted,  thdy  do 
not  thereby  prevent  the  attainment  of  fubftan- 
ml  juftice  to  the  parties. 

Almoft  every  quefiion  that  can  arife  in  bo-^ 
nnigfas  of  burgage*tenure,  was  agitated  in  the 
Case  of  DowNToii.  All  thofe  upon  which 
pMcife  determinations  were  given,  I  have  en* 
desvoured  to  ftate  corre£Uy  and  diftin^ly. 

it  would  be  in  me  a  great  prefumption,  to 
]^4S  any  o{»nion  upon  thofe  determinations^ 
tmt  I  cannot  let  my  account  of  this  cafe  go  forth 
to  the  public,  without  paying  my  tribute  of  aj>' 
plaufe  to  the  members  of  this  Committee;  for 
liie  diligent  and  deliberate  attention  v\th  which 
they  perievered  fb  long^  through  a  tedious,  un^ 
interefting,  legal  inquiry ;  for  the  diftildft  deci- 
fions  they  gave  upon  every  quefiicm,  and  for 
the  anxiety  they  ihewed  upon  all  bccafions  to 
4ecide  according  to  the  beft  authorities.  An 
example,  fo  honourable^  held  forth  in  the  be-^ 
ginning  of  a  Parliameht,  if  followed  as  it  de- 
ferves,  would  produce  in  a  fliort  time  all  that  is 
wanting  to  form  a  code  of  parliamentary  law. 

The  Case  of  Bedfordskire  contains  many 
Affefbl  afguments  upon  thofe  technical  diftiniSions 
which  the  ufage  of  the  Houfe  of  Commons 
bas  mkd  41  el^Sion  pditionst    The  de^ifion 

of 
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of  this  Committee  has  extended  the  diftin£lion 
of  Cafes  relating  only  to  the  Return^  further 
.than  any  I  have  feen  in  the  Journals.  I  havjc 
not  had  leifure  to  examine  all  thofe  in  which 
particular  circumftances  have  furniflied  occafion 
for  a  previous  inquiry  into  the  Return  ;  I  be-r 
lieve  there  are  mqrc  than  thirty  of  this  fort, 
Thofe  I  have  fcen,  lead  me  to  think,  that  the 
diftin£lion  was  at  firft  adopted  upon  no  ibttlc4 
principle,  and  perljaps  to  ferve  a  turn  j  and  that 
the  probable  lols  of  the  diftinftion  by  extendiing 
its  application,  will  be  a  confequcnce  beneficial 
fo  the  law  of  Parliament. 

The  legal  principle  of  diftinguifhing  betw;ee9 
jhe  right  and  the  pjfiljion^  to  which  the  parlia- 
ipentary  proceeding  is  faid  to  be  analogous,  is  a 
jji^il  one  \xx  Weftmini]ter*h3ll,  and  its  exercile 
ih^rp  is  cpnfiftpnt  \^ith  the  pripciplc  j  becaufip 
|>y  the  riflcjj  pf  Ijw  flowing  out  oAhe  fcudsj 
fyfteqi,  different  fprms  of  rea}  adions  are  infti- 
(iited  for  obtaining  juftice  \  and  a  regular  body  of 
}aw  has  been  eftablifhed  (whether  the  caufe  or 
the  e£Fed:  of  thefjs  forfps  I  kiiQW  not)  ad^ptie^  to 
thefe  feveral  ^£tipns.  Put  in  a  judicature  whercr 
In  only  pne  form  of  obtaining  juftice  is  pracr 
tifed,  sHid  whfsre  the  fuit  is  confined  to  one  obr 
je£t,  there  can  be  no  good  reafon  for  maintain^ 
ing  this  diftin£lion  ;  it  tend^  only  to  double  the 
ffiit^  or  ift  leaft  to  diyide  \\  fof  the  purpofc  of 
-  obtaining 
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obtaining  the  feme  end  in  two  feveral  ways  : 
Whereas  in  the  legal  fuit  theobjeftsof  thefeverai 
actions,  are  effcntially  different.  But,  in  ano- 
ther point  of  view,  this  analogy  is  quite  out 
of  the  qucftion  ;  when  it  is  confidered  that  the 
diftindion  of  rigbf  and  fojfejjion  is  applied  to  a 
iiibjefl:  which  ought  not  to  be  regarded  as  a 
property  in  any  (hape,  but  merely  as  ?ijervice  of 
Tcprefentation. 

But,  further, — the  prafticc  of  the  Houfe  of 
Commons  upon  this  fubjed  is  inconfiftent.  In 
double  returns,  there  is  certainly  ftronger  rea- 
fon  for  inforcing  the  diftinftion  than  in  any  other 
^cafeS ;  yet  in  them  it  is  not  fo  praftifed.  The  dif- 
tinftion  exifts,  it  is  true,  but  never  occafions 
two  caufes  ;  it  may  occafion  two  different  inqui- 
ries in  the  fame  caufe  (of  which  the  cafe  of 
Ttownton  is  an  inftance)  and  may  oblige  the 
parties  to  change  their  formular  charaders  in 
jthe  fuit ;  but  it  extends  no  further.  It  is  re- 
markable, that  before  the  flat.  loGeo.  III.  ch. 
1 6.  when  the  Houfe  exercifed  an  arbitrary  power 
in  the  trial  of  eledtions,  they  very  fcldom  prac- 
tifed  this  diftindion  in  double  returns.  The 
whole  cafe  was  generally  referred  to  the  Com- 
mittee of  privileges  and  eleftions,  who  confi- 
dered the  whole  as  one  caufe,  though  they  fome- 
times  made  partial  reports  to  the  Houfe,  in  the 
planner  of  interlocutory  judgments,  in  the  courfc 

9( 


P    R'  E    P*    A    C    E*         itii 

of  their  proceeding.  But  this  was  in  contJilianccJ 
with  the  fundamental  principle  of  rcprcfentation, 
that  tbeHoufeJhall  btfull^  and  that  of  two  fets  of* 
members  for  the  fame  place,  the  Houfe  might 
not  lofc  the  fervicc  of  both* 

The  Case  of  ColcJhesteii  5^  curious,  bc- 
caufe  it  is  the  firft^of  its  kind.  The  queftion  is 
Unmixed  with  faftj  and  the  determination  ex^ 
preflcs  a  legal  opinion  upon  the  orders  of  the 
Houfe  relating  to  the  qualification  for  a  feat  in 
!]?arliament.  There  was  an  inaccuracy  of  ex- 
preffion  in  the  final  refolutibh  of  this  Committee 
that  gave  occafion  for  cenfure :  It  is  much  to 
be  wiflled^  that  thefe  matters  of  form  were  fo 
framed,  as  to  fecure  them  from  objeftion  in  the 
Houfe.  The  neglefl:  of  this  formality  tends  to 
give  the  Houfe  at  large  an  authority  in  control 
Verted  eleftions,  from  which,  it  certainly  was  the 
objeQ:  of  Mr.  Grenville's  adt  to  exclude  their 
moft  indireft  interference^ 

With  refpefl  to  the  Case  of  Ilchester,  I 
have  little  to  fay ;  perhaps  I  ought  to  apologize 
for  infertihg  an  account  from  whence  fo  little  of 
the  caufe  can  be  collefted ;  but  the  nature  of 
the  cafe  muft  be  my  eistcufe.  As  my  principal 
objeft  in  compiling  thefe  RcportSi  has  been  ta 
make  them  of  profeffional  ufe,  I  have  omitted 
a  in 
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in  all  of  them,  fi^flj  details  of  evidcnce^  and  ar- 
guments, as  did  not  lead  to  a  precife  underftand- 
ing  of  the  decifion.  Sqm?  readers  will  perh^pg- 
hereby  complain  of  thq  lofs  of  fcveral  ufeful 
and  able  arguments  of  counfel>  and  the  curio- 
fity  of  others  may  be  disappointed  in  fearching 
for  the  hiftory  of  .an  eledion  :  But  I  could  not 
gratify  either,  without  rilking  the  cenfure  of^ 
thofe  for  whofe  ufe  my  labours  were  chiefly 
intended. 

I  have  thus  gone  through  the  fcveral  cafes 
now  prefented  to  the  reader  :  Whatever  vievi's 
of  perfonal  advantage  I  might  have,  in  this  pub- 
lication, I  am,  willing  to  believe  Aat  another 
and  higher  ^raotive  has  had  fomc  Ihare  in  di-. 
refting  it.    The  jufl:  and  impartial  acj.miniftration 
of  juflice  in  the  decifion  of  thofe  claims,,  v^hich 
give  a  voice  in  the  favourite  feat  of  our  Legif- 
lature,  is  deeply   interefting  to .  every  Engllfh 
fubject.     A  principal    means  of  attaining  this 
end,  is  to  preferve  memorials  of  thofe  decifions. 
Although  the  cpnftitutipn   of  that  tribunal,  of 
which   I  am  writing  is  fuch,    that  precedents . 
cannot,  from  their  nature,  have  the  fame  au-. 
thority  as  in  other  courts  of  juftice,    ftill  they 
njuft  have  their  ufe  j   for  according  to  the  re^ 
fpe£t  paid  to  them,  will  the  authority  of  the 
Court  be  refpefted  by  the  people.     Power  alone, 
will  not  have  this  effect  J  it  muft  be  gained  by 

degrees, 
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degrees,  as  the  regularity  of  fyftcm  becomes 
eflablifhed ;  to  which  a  conformity  of  judgmenta 
is  abfolutely  neceflary. 

It  is  not  to  be  wondered  at,  that  in  the  be- 
ginning of  any  inftitution,  its  proceedings  fhould 
be  irregular ;  inftances  of  this  have  of*:en  I;iap- 
pened  in  clcftion  Committees  ^  the  cafe  of  Pon- 
tefraft  is  a  remarkable  one.  But  I  am  fo  far 
from  thinking  the  number  great  in  which  a 
contrariety  of  opinion  fhews  itfclf,  that  I  rather 
wonder  there  arc  fo  few.  It  is  in  my  mind  ex- 
traordinary,  that  the  fhort  experience  of  four- 
teen years  fhould  have  produced  fo  much  regu- 
larity. A  long  courfe  of  ages,  together  with  a 
total  reparation  of  law  from  faft,  and  the  ad- 
vantage of  fpecial  pleading  to  afcertain  the  point 
in  judgment,  were  not  able  to  preferve  our  or- 
dinary courts  of  juftice  from  continual  clafliing 
and  contradiftion,  till  within  a  century  paft. 
EVery  one  converfant  in  our  law  reports,  rauft 
have  obicrved,  how  little  certainty  prevailed  in 
the  common  fubjefts  of  litigation  in  Weftminfter- 
Hall,  till  the  latter  end  of  the  lad  century. 

The  unfcttlcd  ftate  of  our  government,  and 
the  dubious  ftation  of  the  judges  in  former  pe- 
riods, contributed  to  this,  no  doubt :  But  now 
'  that  both  thefe  are  durably  fixed,  and  the  ordi- 
nary adminiilration  of  juAice  i«  become  certaia 
and  uniform,  what  fhould  prevent  the  fam^ 
a  2  uuifprmity 
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uniformity  from  communicating  to  every  branch 
of  the  judicial  fyftem  ? 

In  our  conftitution,  the  adminiftration  of 
^  juftice  is  an  integral  part.  Although  that  branch 
df  it  which  belongs  to  Committees  of  the  Houfc 
of  Commons,  is  feparatcd  from  the  general 
fyftem ;  yet  as  it  gives  admifSon  into  one  order 
of  the  legiflattire,  it  is  intimately  connefted  with 
the  conftitution,  and  ought  therefore  to  be  di- 
rcfted  by  conftitutional  principles.  How  im- 
portant then  is  the  duty  to  which  members  of 
the  Houfe  of  Commons  are  called  in  the  exer- 
cife  of  this  judicature?  Topreferve  and  ftrengthen 
the  fpirit  of  the  ftatute  by  which  it  was  created, 
Ihould  be  a  primary  objeft  with  every  man  who 
wifhes  to  fecure  the  freedom  of  Parliament. 
A  fenfe  of  the  benefits  refulting  from  a  collec- 
tion of  the  decifions  in  this  judicature,  operated 
ftrongly  upon  my  mind  j  and  induced '  me, 
though  unequal  to  the  talk,  to  undertake  it, 
when  declined  by  others  of  greater  abilities. 

Mr.  De  Lolme,  in  his  admirable  book  upon 
the  Englilh  conftitution,  calls  Mr.  Grenville's 
AQ;  **  one  cf  tboje  viStories  which  the  Parlia- 
ment y  from  time  to  timey  gains  over  it/elf  \  in 
which  the  members y  forgetting  all  views  of  pri- 
vate ambition,  only  think  of  thdr  intereji  as 
fubjeSls'*  There  is  no  reafon  to  fear  that  the 
£%me  principle  will  not  dired  the   additions 

^        which. 
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which,  It  is  laid,  are  intended  to  be  made  tq 
this  ftatute  in  the  courre  of  the  prefent  feffion. 
I  hope  it  will  not  be  deemed  prefumption,  if, 
upon  this  occafion,  I  venture  to  fugged  a  few 
hints  for  its  improvement }  whatever  opinion 
they  may  raife  of  my  judgment,  I  am  confcious 
that  they  proceed  from  a  good  intention. 

1.  I  have  heard  many  perfons  objeft  to  that 
part  of  the  inftitution  of  felefl:  Committees, 
which  allows  of  Nominees.  Perhaps  the  mode 
of  nominating  them  by  the  parties  is  defedive  : 
But  the  inftitution  itfelf  fcems  admirably  calcu- 
lated for  infuring  the  prefence  of  fome  expe- 
rienced perfons  in  the  court.  Without  it,  a 
whole  Committee,  or  the  greater  part,  might 
often  be  formed  of  young  members  ;  more  ef- 
pecially  when  it  is  confidered  that  thofe  mem- 
bers, (much  to  their  honour)  are  the  moft 
regular  in  their  attendance. 

2.  According  to  the  ftatute  in  queftion  (fe£l. 
6.)  no  member  who  has  voted  at  an  elcftion 
complained  of  by  petition,  can  make  one  of  the 
fifty-one  members  out  of  whom  a  Committee  is 
chofen  :  It  would  be  difficult  in  this  manner:  to 
obtain  a  Committee  for  a  Wcftminfter  cledtion, 

In  which  city  fo  many  of  the  members  rende 

and  poffefs  the  right  of  voting.    Hereby  the  bu- 

a  3  l'>ntk 
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fincfs  of  the  Houfe  might  be  fufpended  many 
Aays.  Thus  the  neceffity  of  the  cafe  feems  to 
require  an  exception  in  this  inftance  to  a  very 
ju(t  regulation. 

3,  The  power  given  to  the  Conimittccs  for 
preferving  order  and  inforcing  obedience  1$ 
indireft,  and  to  be  exerted  by  means  of  a 
fpecial  report  to  the  Houfe  for  the  purpofe. 
IJF  a  witnefs  fhould .  appear  to  be  grpfsjy  per- 
jured in  their  prefence,  they  cannot  fend  him 
to  prifon  without  applying  to  the  Houfe  for  an 
order:  In  the  mean  time  the  witnefs  may  run 
away  and  fecrete  himfelf.  I  am  not  aware  of 
any  objcftion  to  an  exercife.  of  the  power  of 
committing  for  contempts,  dircftly,  and  in  the 
firft  inftance  by  the  committee.  I  think  they 
might  be  truftedwith  this  power  as  fafely  as 
cpmrnifTioners  of  bankrupts. 

4.  If  the  Committee  fhould  determine  a 
petition  to  be  vexatious  and  frivolous,  they  can- 
not redrefs  the  party  grieved,,  otherwife  than  by 
a  fpecial  report  to  the  Houfe.  The  method  for 
Obtaining  fatisfadion  by  a  vote  of  the  Houfe  is 
troublefome  an4  uncertain ;  befides  which,  it 
tends  to  open  the  proceedings  of  the  Committee 
to  an  examination  in  the  Houfe,  and  thus  indi-  - 
redly  to  give  the  Houfe  at  large  a  jurifdiftion 

over 
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over  the  clcftion.  It  feems  to  mc  that  the  Com- 
tnittee  itfelf  would  exercife  the  power  of  award- 
ing cofts  to  the  party  grieved,  with  more  regu- 
larity and  fatisfaftion. 

5.  On  thole  days  which  are  appointed  for  tha 
ballottitig  fbf  a  fefea  Committee,  the  Houfc 
cannot  prevlbiifly  enter  oh  any  bufincfs  bcfidei 
the  fwearing  of  members.  It  might  be 
convenient  to  add  to  this  exception,  the  receiv- 
ing reports  from  other  Committees,  and  giving 
the  ofder$  which  they  may  require  of  the  Houfe 
for  the  conduft  of  their  bufincfs.  I  have  known 
fortie  very  injurious  delays  occafioned  by  the 
want  of.  an  opportunity  to  make  particular  re- 
ports to  the  Houfe  on  thofe  appointed  days, 
when  the  Houfe  has  adjourned  for  defed  0^ 
members* 

(5.  Although  no  bad  confcquencc  has  yet 
happetied  from  the  regulatibh  of  fefl:.  24.  of  the 
ftatute,  whereby,  *  in*  cafe  the  members  of  the 
Committee  be  reduced  unavoidablj^'by  death  oc 
..ptherwife,  to  a  number  lefs  than  thirteen,  and 
fo  Ihall  continue  for  three  fitting  days,  the  Cdm-p- 
mittee  becomes  ip/o  faifo  diSdlved  and  all  its 
proceedings  void ;'  yet  I  cannot  help  thinking  it 
^ould  be  proper  to  moderate  the  rigour  of  this 
daofc,  Iii  the  courfe  of  a  long  trial  (in  which 
*  4  .    the 
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the  inconYcnience  would  be  the  mod  fcvercly 
felt)  thi§  diflblution  might  eafily  happen.  In 
the  cafe  of  Wprcefter  it  was  very  much  appre- 
heticfed,  wlien  the  inquiryi  which  had  lafted  feven 
weeks,  was  near  concluding  *,  I  fliould  think 
the  parties  i^  fuch  cafc  would  prefer  the  inc^on- 
yenience  of  a  contraded  number  pf  judges,  to 
the  .enormous  ?xpencc  of  renewing  ^  long  gon- 

7,  During  the  prefent  ftate  of  parties,  and 
while  '  griefs  ai:e  green,*  it  might  be  dangerous 
to  enter  upon  fuch  an  improvement  of  the  fla- 
tute,  as  the  Weftminfter  Petition  in  the  begin- 
ning pf  this  Parliament  ihews  to  be  neceffary^ 
It  cjinnot  be  denied,  that  the  iirft  principle  of  the 
,  Jlatute  and  the  main  defign  of  its  author,  were 
to  exclude  the  Houfc  at  large  from  the  cogni- 
sance of  elpdions.  The  unprecedented  return 
for  this  city  has  at  once  fet  afide  the  afl::  At 
ieaftjtheCourt  to  which  the  right  of  interpretation 
belonged,  underftood  it  fo.  The  operative  wotj^s 
of  the  fjrfl  feftion  .of  the  ftatute  being  "  elefliion 
pr  return  of  a  memler^^  it  was  faid  that  as  no 
*^  m^mb^r  *'  v^as  returned^  the  ftatute  had  no 
pperation.  Yet  when  thefe  words  are  compared 
with  thofeof  the.iSth  feftion^  "  the  Committee 
t — {hall  try  the  merits  of  the  return^  or  eleftioh, 
pr  bpth^-rr-a  different  conftruftion  fcems  capa- 

"^  See  3  Doug,  Eka,  380, 
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blc  of  fair  argument.  Thig  circumftancc  r©- 
ilored  the  old  jurifdidion  in  fome  meafure  to  the 
Houfe,  at  a  time  of  all  others  moft  unfit  for  it ; 
when  the  ferment  of  parties  was  at  the  higheft^ 
and  particularly  diredled  to  the  point  in  queftion. 

The  conftitutional  freedom  of  Parliament  callg 
for  fome  method  of  refcuing  Mr.  Grenville'g 
aft  from  the  veto  of  a  returning  officer. 

The  confequcncc  of  this  interpretation  hag 
produced  a  nugatory  Court  of  Eafe  to  the  elec- 
tion judicature,  in  which  the  changes  of  three 
feafons  have  paffed  away  in  unremitted  contefl, 
without  efFefting  any  real  change  in  the  ftate  of 
the  eledion ;  and  leave  the  candidates  in  the 
beginning  of  a  fecond  feflion,  in  the  fame  uncer^ 
tainty  wth  which  they  began  the  firft. 

8.  It  IS  much  to  be  wifhed  that  fome  method 
were  taken  to  prevent  a  declaration  of  the  opi- 
nion of  the  Houfe  upon  eledion  petitions,  before 
they  are  duly  opened  in  the  proper  judicature. 
The  Cafe  of  Bedfordfhire  will  certainly  fuggeft 
a  proper  remedy  for  this  defed:  But  on  thig 
fubje^  too,  I  am  fearful  to  enlarge,  for  the 
reafon  above  faid  to  be  applicable  to  the  cafe  9f 
Wcftminfter, 

9.  It  mufl  have  occurred  frequently  to  thofc 
who  have  attended  election  Committees,  that 

2  many 
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'  Perfons  not  verred  in  parliamentary  hiftory,' 
who  judge  of  the  Houfe  of  Commons  by  their 
own  experience,  will  hardly  believe  that  the 
name  originally  given  to  the  eledion  Committees 
was  oceafioned  by  their  being  obliged  to  con- 
tend for  the  liberty  to  try  their  own  eleftions  ; 
a  right  which  the  King  and  Lords  at  that  time 
denied  them,  and  therefore  they  called  the  court 
**T  i^oj(ri¥  "  a  Committee  of  privileges.** 

Many  of  thofe  difputes  which  in  the  laft  cen- 
tury difturbed  the  whole  tranquillity  of  the  ftate, 
arc  not  intercfting  enough  to  engage  even  the 
curiofity  of  the  prefent  generation.  But  the 
cfFefts  of  them  remain  in  daily  praftice,  in  forms 
and  ceremonies  almoft  unobferved  by  the  per- 
fons who  are  continually  engaged  in  them.  Thus 
the  Commons  in  the  beginning  of  every  Scflion, 
itm  appoint  a  grand  Committee  for  Religion y  2l 
fecond  for  Grievances y  a  third  for  Courts  of  Jufiice^ ' 
and  a  fourth  iot  Trade^  to  fit  regularly  four  days 
in  the  week ;  though  I  believe  very  few  befides 
the  Speaker  and  Clerk  of  the  Houfe,  know  that 
fnch  Committees  exift. 

lo.  Perhs^s  thp  prefent  and  next  following 
obfervation,  may  be  thought  to  relate  more  pro^ 
perly  to  the  orders  of  the  Houfe,  than  to  the 
iUtute.    I  believcJn  every  feiiion  next  after  a 

general 
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general  elediion,  groundlefs  petitions  have  been 
prcfcnted,  merely  for  the  purpofe  of  blocking 
up  feats ;  for  no  member  can  vacate  his  feat, 
v^hen  his  eledion  is  complained  of  by  petition. 
The  petitioners  in  fuch  cafe  run  the  chance  of 
a  fubfequent  compromife,  or  of  the  expiration 
of  the  feflion  before  their  appointed  day  arrives. 
The  profpeft  of  a  refolution  determining  the 
petition  to  be  vexatious,  is  too  remote  to  pre- 
vent this  evil :  Perhaps  it  might  be  prevented 
by  making  an  order,  impowcring  the  fitting 
member  to  call  upon  a  petitioner  under  fufpi- 
cious  circumftanccs,  to  give  fecurity  for  the  cofts 
in  cafe  of  a  future  refolution  of  vexation  j 
or  to  renew  his  petition  m  the  fubfequent  fef- 
fion,  if  not  heard  in  the  firft.  The  Houfc  has 
cxprefsly  refolved,  that  a  petitioner  may  be  a 
candidate  for  any  other  place ;  in  virhith  rcfpedt 
he  has  an  advantage  over  the  fitting  member 
petitioned  againft. 

II.  There  is  a  refolution  of  the  Houfc  an- 
nually paffed,  whereby  lifts  of  voters  objeded 
to  muft  be  mutually  exchanged  between  the 
parties  in  county  eleftions ;  the  principle  of  this 
regulation  extends  equally  to  boroughs,  of 
jR^hich  fomc  contain  a  greater  number  of  voters 
than  many  populous  counties.    I  have  heard 

of 
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of  cafes  in  which  the  order  has  been  evaded  by 
delivering  liils  of  double  or  treble  the  number 
of  perfons  really  objedcd  to.  It  might  be  pro- 
per, not  only  to  extend  the  rule  to  boroughs, 
but  alfo  to  impower  Committees  to  punifh  an 
cvafive  compliance  with  it,  by  an  allowance  of 
cofls  to  the  party  grieved.  There  are  inftances 
in  the  Journals,  in  which  the  Houfe  has  made 
an  order  for  the  exchange  of  lifts  in  borough 
eleftions,  and  has  infifted  upon  a  bond  fide  obe- 
dience  to  it ;  as  in  the  cafe  of  Harwich,  8  June 
1714.  in  17  Journ.  672. 

I  fear  I  fhould  juftly  incur  cenfurc,  if  with 
my  flight  experience,  I  were  to  extend  my  ob- 
fervations  further.  The  foregoing  are  a  few 
only  of  thofc  which  have  occurred  to  me  on 
this  fubjeft.  I  have  ventured  to  ftate  them  with 
the  more  confidence,  beCaufe  they  are  not  my 
opinions  alone,  but  thofe  of  others  to  whofe  au- 
thority refpeft  is  due. 

As  I  have  faid  before,  fome  time  muft  necef- 
farily  elapfe  before  this  new  Inftitution  can  form 
a  regular  fyftem  for  its  direftion.  In  the  mean 
time  nothing  can  tend  fo  efFeftually  to  give  dig- 
nity and  refpeft  to  it,  as  a  regular  attendance  of 
the  members.  The  fervice  on  eleftion  Com- 
mittees is'  often  difficult,  and'fometimes  burthen- 
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fome ;  but  the  labour  muft  be  amply  repaid  to 
a  generous  mind,  by  refleding,  that  a  proper 
difcharge  of  it,  tends  more  than  any  other,  to 
ftrcngthcn  that  branch  of  the  legiflature  from 
which  the  conftitution  has  derived  all  its  force 
and  beauty. 


Jan.  25,  1785. 
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S53.  line   2.  from  the  bottom,  read  grantor 
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The  Committee  was  chofen  on  Thurfday,  the  x8th 
of  June,  ^d  confiftcd  of- the  following  Members  : 
Sir  William  Leman,  Bart.  Chairman. 
Lord  Apfley. 

Sir  James  Langham,'  Bart, 
Watkin  Williams  Wynne,  Efq; 
Hon,  John  Somers  Cocks. 
Clement  Tudway,  Efq; 
Lionel  Darrell,  Efq^ 
Sir  Edward  Littleton,  Bart. 
Harry  Burrard,  Efq; 
Robert  Fanihaw,  Efq; 
Lord  Compton. 
Right  Hon,  William  Pitt. 
l^cnn  Afheton  Curzon,  Efq; 

Nominees^ 

Of  the  Petitioners^ 

Lord  Mulgrave* 

Of  the  Sitting  Members f 
Right  Hon.  William  Windham  Grenvitje. 

Petitioners, 
Hon.  William  Cockayne,  and  John  Walfh,  Efq;  and 
certain  Electors  of  the  Borough  of  PontefraA. 

Sitting  Members  J 
John  Smyth  and  William  Sbutheron,.  Eiqrs, 

Counsel, 

For  the  Candidates  Petitioners^ 

Mr.  Wilfon  and  Mr,  Piggott. 

For  the  EleSfors^ 
Mr,  Chambre. 

For  the  Sitting  Members. 
Mr.  Cowpcr,  and  Hon.  Mr.  Erfltinc^ 
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THE 

CASE 

Of  tbe  BOROUGH  of 

PONTEFRACT- 


WHEN  Ae  Committee  met  on  fri* 
day,  the  9th  of  June,  the  peti- 
tions were  read  * ;  as  they  originated  with 
the  party  oppofite  to  thofe  who  had  been 
the  petitioners  in  the  preceding  contefts  for 
this  borough,  they  fet  forth  the  contrary 
claim  to  that  of  the  former  petitions  ;  but, 
the  queftion  was  the  fame,  and  was  fo 
confidered  by  the  counfel  in  their  argu- 
ments, in  which  they  endeavoured  to  en- 
force and  illuftrate  thofe  formerly  em- 
ployed. As  thefe  are  fully  ftated  in  Mr. 
Douglas's  Report  -f-  of  the  cafe  of  Ponte- 

•  Sec  Votes  25  May,  p.  28,  29, 
t  I  Doug,  EU&.  379. 
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fra6t,  I  have  thought  it  more  proper  tq 
omit  a  particular  account  of  them,  thari 
to  fill  my  pages  with  matter  which  muft 
look  like  a  repetition  of  what  the  public 
has  already  received  from  an  abler  pen.  The 
circumftances  of  the  cafe,  as  delivered  in 
evidence,  were  the  fame  (with  an  exception 
of  no  great  moment  hereafter  mentioned) 
and  the  conclufion  was  drawn  from  the 
fame  premifes. 

The  decifion  of  the  Committee  whq 
tried  this  caufe  in  1775  (A),  having  con- 
firmed the  burgage  right  of  voting,  that 
right  was  not  difputed  at  the  general  elec- 
tion next  following  in  1780  j  but  a  va- 
cancy having  happened  in  the  beginning  of 
the  year  1783  *,  the  eledlion  to  fupply  it-f , 
was  contefted  by  two  candidates  upon  the 
ftrength  of  the  two  interefts,  which  had 
contended  in  1774;  Mr,  Nathaniel  Smith, 
who  flood  upon  the  burgage  right,  was 
returned  to  Parliament;  Mr-  John  Smyth, 

*  Lord  Gallway,  one  of  the  members,  took  the 
Stewardfliip  of  the  Chiltern  hundreds,  in  order  to  va- 
cate his  feat* 

t  It  came  on  February  13th,  1783. 
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who  flood  upon  theright  of  the  inhabitants; 
petitioned  againft  his  eleftion ;  the  cdm* 
mittec  who  fate  upon  this  petition^' deters 
mined  *  in  favour  of  the  petitioner  and  of 
the  inhabitants,  i.  e.  contrary  to  the  de4 
termination  of  the  former  Committee,  At 
the  laft  eleftion  the  fame  interefts  con* 
tended  again ;  three  candidates  ftoodnpon 
the  right  of  the  inhabitants,  Sir  Rowland 
Winn,  and  the  two  members  returned; 
and  Mr.  Walfti  and  Mr-  Cockayne  upon 
the  burgage  right.  The  numbers  on  the 
poll  were,  for 

Sir  R.  Winn    1671 

Smyth        362  ^vetting  as  inhabitants. 
Southeron  197  J 

Walfh        1 28?  voting  as  burgage  te- 
Cockayne    1283     nants . 

After  the  reading  of  the  petitions,  when 
the  counfel  for  the  petitioners  were  pre- 
paring in  the  ufual  courfe  to  addrefs  the 
Committee,  the  parties  were  diredted  to 
withdraw,  and  when  called  in  again,,  were 
gfkedby  the  chairman,  "  If  the  entries  in 

*  See  Votes  11  April  1783^ 
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the  Journals  of  the  28th  of  May*  1624, 
and  6th  of  February  -f-  1770,  were  to  be 
readi  :*'  It  w^  hereupon  agreed  by  the  parr 
ties,  that  in  order  to.  prevent  confufion  in  the 
arguments,both  the  above  refoli^tionsfhould 
be  read  without  prejudice  to  the  ^queftion^ 
and  without  reacting  theJftanding  order  of 
i  6  Jan.  1 73  5-6,  that  the  whole  cafe  xm  each 
fide  might  be  coiifidered  at  once. 

The  entriies  concerning  ^the  rcfoljutipn  tpf 
1^24,  were  r^ead  and  compared  with  the 
^original  m^nufcript  Journals,  by  ?i  gentle- 
man converfant  in  that  Iprt  of  writing  of 
which  they  were  compof^d  § :  Ijoth  wcr£ 
found  to  agree fB). 

That  part  of  the  eyidonce  in  jyhich  the 
prefent  cafe  differed  from  that  decided  in 
J775j  was  in  the  indcAtures  of  returns  to 
J^arliamjem,  an^d  -in  the  teftimony  of  the 
mayor  and  towjo-clerk  .of  the  borough: 
In  1775,  a  feries  of  returns  (C)  was  pro- 
duced from  the  earlieljt  times,  but  the  re- 

f  I  Jpurn.  714.  797.  t  32  Journ.  655. 

t  Sec  I  Dqug.  Eleft.  380.  |  See  i  Doug. 

Elea.  380. 
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turn  of  that  eleiflion  which  followed  the 
^termmation  of  the  Houfe  in  May  1624. 
wad  not  then  to  he  found  in  the  ju-opcr 
office;  and  not  being  produced,  it  wa* 
from  thence  infeired  in  argument^  tiiiat 
this  return  might  probably  contain  foma 
evidence  of  the  right  contended  for  by  the 
inhabitants ;  and  that  therefore  the  ar^ 
ment  drawn  from  the  form  of  the  retum$ 
to  their  prejudice^  had  not  a  fufBcient 
fotmdation.  This  return  hid  been  iince 
found  in  the  Rolls  chapel>  and  was  now 
produced  to  the  Committee:  It  is  dated 
an  16259  and  is  in  the  fame  terms  with  the 
others  of  that  period,  purporting  to  be 
made  by  **  the  mayor,  aldermen^  and  bur-^ 
"  geffcs  (D)." 

Some  doubt  was  hinted  from  the  Com-^ 
mktee,  whether  this  return,  made  {o  long 
after  May  1624,  was  that  of  the  de6lion 
next  following  the  rclblution  then  paffed ; 
the  counfel  for  the  petitioners  f^d,  that  no 
eledtion  took  place  in  tlie  feflion  in  which 
$he  cauie  was  decided,  for  the  Parliament 
was  prorogued  on  the  29th,  the  day  after 
%\»  refqlution  of  the  Houfe  -,  in  the  inter- 
i  4  val^ 
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val,  the  King's  death  occafioned  a  diflblu-^ 
tion  *,  arid  the  return  in  queftion  was 
that  to  the  new  Parliament,  fummoned  by 
Charles  I.  upon  his  acceflion. 

The  return  to  the  prefent  Parliament 
was  produced,  which  ftates  the  eleflion  to 
have  been  made  by  the  inhabitants^  and  is 
the  firft  return  for  Pontefraft  in  which 
the  vrord  inhabitants  occurs. 

Mr.  Seaton  the  mayor,  and  Mr.  Hep- 
worth  the  town  clerk  of  Pontefra6t,  were 
exatained  on  the  part  of  the  petitioners,  in 
order  to  fhew  the  conftitution  of  the  bo- 
rough; from  them  it  appeared,  that  the 
corporation  confifts  of  mayor,  aldermen -f, 
and  burgefles ;  that  by  the  word  bur- 
gefs,  they  underftand  '^  a  perfon  pofleffed 
of  a  freehold  of  burgage  tenure," 
which  burgages  amount  to  about 
320    or  more;    that  the    aldermen   are 

♦  This  Parliament  never  met  again,  but  was  con- 
tinued by  different  prorogations  till  the  King's  death, 
which  happened  on  the  27th  of  March  1623  >  ^^^  "^^ 
Parliament  of  Charles  I.  was  fummoned  to  meet  on 
the  7th  of  May  following, 

+  Called  Comburgenfes  in  the  charters. 

chofen 
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chofeh  out  of  the  burgeffes,  according  to 
the  diredlion  of  the  charters  (E)  5  that 
none  but  the  corporation  derive  or  claim 
any  benefit  from  the  rents  belonging  to 
them  ',  that  the  corporation  poffefs  at  this 
day  certain  market  ftalls  or  fheds,  which 
were  granted  to  the  burgeffes  of  Pontefraft 
by  Henry  of  Lafci,  earl  of  Lincoln,  in 
1268  (F). 

When  the  counfel  for  the  petitioners 
were  going  to  call  witnefles,  to  prove  that 
none  but  burgage  tenants  ever  claimed  to 
vote  at  eledions  before  the  year.  1768,  the 
counfel  on  the  other  fide  faid,  they  would 
admit  this  faft  as  far  as  any  living  witnefs 
could  prove  it. 

pn  one  fide  the  minutes  of  the  Com- 
mittee, which  fate  upon  this  quefl:ion  in 
1775  ^^  were  read  in  evidence,  and  on  the 

other 

♦  This  Committee,  before  they,  came  to  the  refolu- 
^ion  upon  the  eleftion,  pafled  the  following,  "  That  the 
f*  counfel  be  called  in,  and  reftrained  from  offering  any 
«  evidence  touching  the  legality  of  votes  for  members 
"  to  ferve  in  Parliament  for  the  borough  of  Pontefraft, 
*<  contrary  to  the  laft  determination  of  the  Houfe  of 
<'  the  6th  of  Feb.  1770."     When  the  counfel  were 

informed 
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other  fide  die  minutes  of  the  Committee 
of  1783* 

On  Friday  the  i  ith  of  June  (on  which 
day  the  coimfei  finifhcd  their  arguments) 
the  Committee 

Refolved,  That  the  refolution  of  1624 
Is  a  lafl  determination,  under  the  a£i  of 
a  Geo.  II.  ch.  xxiv.  f.  4. 

After  which  they  refolved,  That  the  fit^ 
ting  members  were  duly  clefted  *• 

informed  of  this,  Mf ,  Lee  for  the  then  petitioners  told 
die  Committee,  that  he  had  nothing  further  to  offer 
on  their  part.  After  which,  the  Committee  proceeded 
to  determine,  that  the  fitting  members  were  duly  cle£t<- 
ed.  The  fubfequent  Committee  in  i;^83,  came  to  na 
previous  refolution. 
♦  Sq?  Votes,  June  |i,.p.  190, 


NOTE  S 


I    M    3 

NOTES 

oif   T^B  CAS4  or 

f    Q  N   T   ^    F   R   A   C    T, 


^n  A.G  £  4.  (A)  The  petttlon  of  <;he  burgefles  elecr 
|L     tprs,  recited  ,49  the  votes  of  25  Afey^  1784.  p.  29^ 
fets  forth  the  hiftory  of  the  Is^te  contefts  for  this  borough, 
-r— ■"  Th?it  upon  a  cpnteft  in  j  7^8,  the  return  having 
4)een  made  by  the  freeholders  pf  burgage  tenure  onlj^ 
;agreeable  to^the^onftitu^on  8nd.unii\ter/uptedn(age  of 
jthe  tK>rough,  an  attempt  was  m^e  for  the  iirft  time  by 
.the  ttien  petiition^rs,  and  by  persons  calling  them(elve$ 
^ledors,  to  overthrow  the  rig^U  of  election  in  the  free* 
holders  of  burgage  tenure,  and  to  eftab;}i0i  a  rigl^t  jn  die 
inhabitants^  houfeholderS)  reftants  within  the  (aid  bor 
rough  'f  and  that  the  faid  petition  was  heard  at  the  Bar  of 
the  Houfe,  on  the^th  of  Fch.  1770 ;  and  at  the  faid 
hearing,  two  obfcure  entries  in  two  Journals,  of  the 
28th  of  May,  1624,  different  in  expneflion,  wei^e  rea4, 
xrounfel  on  both  fideS  were  beajd  thereupon,  and  the 
Houfe  folemnly  confi^crcd  tbefame  in  a  Rebate  pf  mapy 
«;hours,  when  it  was  determined  upon  axliviiion  of  161 
to  32,  that  the  faid  two  entries,  appearing  in  t\yo  Jour- 
4ials  of  the  fame  date,  (bomld  npt  be  admitted  to  be  read 
to  the  Counfel  at  the  Bar  as  the  laft  determination  of 
4he  Houfe,  tpudiing  the  feg^il^/af  v^tes  4br  members 
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to  ferve  in  parliament  for  that  borough ;  and  thereupon 
the  Houfe  permitted  evidence  to  be  offered  to  eftablifh 
the  right  of  eleftion  in  the  borough,  and  the  counfcl 
proceeded  accordingly  to  give  evidence,  that  the  right 
of  eledion  for  the  borough  of  Pontefradt  is  in  perfons 
having  a  freehold  of  burgage  tenure  within  the  faid 
borough,  paying  a  burgage  rent;  and  that  witnefles 
were  examined,  returns  produced,  and  other  evidence 
given,  to  prove  the  faid  right  5  and  feveral  entries  in  the 
Journals  of  the  Houfe,  and  reports  from  the  Committee 
of  privileges  and  eleSions,  touching  eleftions  for  the 
borough  of  Pontefraft,  were  read  5  and  the  Houfe,  upon 
the  V'hole,  refolved,  *'  That  the  right  of  eleftion  for 
♦'  members  to  ferve  in  parliament  for  the  borough  of 
*^  Pontefraft,  in  the  county  of  York,  is  in  perfons 
♦*  having,  within  the  (aid  borough,  a  freehold  of  burgage 
f*  tenure,  paying  a  burgage  rent  5"  and  that  at  the  third 
cleSion,  which  happened  after  the  faid  refolution,  viz* 
at  the  general  eledion  in  1774,  the  inhabitants,  houfe- 
holders,  refiants  within  the  faid  borough,  in  open  de- 
fiance of  that  clear  and  recent  determination  of  the 
Houfe,  repeated  their  attempt  to  overturn  the  ancient 
conditution  of  the  faid  borough,  and  deftroy  the  right 
of  eleftion  therein,  by  claiming  a  right  to  poll,  but  their 
vote§  were  rejected  by  the  returning  officer;  a  petition 
was,  in  confequence,  prefented  againft  the  fitting 
members,  and  referred  to  a  felefl:  Committee  of  the 
Houfe,  when  the  firfl  queflion  before  the  faid  Committee 
was,  whether  the  aforefaid  entries  in  the  two  Journals 
of  the  28th  of  May,  1624,  or  either  of  them,  or  the 
refolution  of  the  Houfe  of  the  6th  of  February,  1770, 
fliould  be  read,  as  the  laft  determination  of  the  Houfe 
^  Commons,  touching  th^  legality  of  votes,  for  mem- 
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bets  to  ferve  in  parliament  for  the  borough  of  Ponte- 
fraft,  within  the  intent  and  meaning  of  the  Aft  of  the 
Second  of  George  the  Second,  Chapter  the  24th  5  which 
queftion  was  folemnly  argued  by  counfel  on  each  fide 
before  the  faid  Committee,  who  thereupon  refolved, 
'*  That  the  counfel  be  reftrained  from  offering  any  cvi- 
**  dence  touching  the  legality  of  votes  for  members  to 
*'  ferve  in  parliament  for  the  borough  of  Pontefraft, 
**  contrary  to  the  laft  determination  of  theHoufeofthe 
*'  6th  of  February,  1779;"  and  afterwards^,  upon  the 
queftion,  whether  the  fitting  members,  who  had  been 
returned  by  the  freeholders  of  burgage  tenure,  were  duly 
ele<Sled,  decided  the  feats  in  their  favour,  conformably 
to  the  light  of  eleftion  eftabliftied  by  the  faid  laft  deter- 
mination in  the  Houfe  of  the  6th  of  February,  1 770 ;  and 
that  at  the  next  general  elevSlion  in  1 780,  all  difputes  con- 
cerning the  right  of  eleftion  feeming  to  be  at  reft,  there 
Vizs  no  conteft  j  and  that,  at  an  eleftion  for  one  repre- 
fentative  in  1783,  the  difpute  revived,  a  conteft  enfued, 
the  return  was  made  upon  the  burgage  tenure  votes 
only,  in  purfuance  of  the  laft  determination  in  the  Houfe 
of  the  6th  of  February,  1770,  and  the  true  conftitution 
of  the  borough ;  a  petition  upon  the  claim  of  right  in  the 
inhabitants  of  the  houfeholders,  refiants,  was  prefented 
againft  the  fitting  member,  and  the  feleft  Committee, 
inftituted  upon  that  occafion,  decided  the  feat  in  favour 
of  the  petitioner,  rendering  nugatory,  in  that  inftancc, 
the  laft  determination  in  the  Houfe  of  the  6th  of  Fe- 
bruary, 1770 ;  from  the  time  of  which  decifion,  to  the 
late  diflblution  of  parliament,  the  two  reprefentatives  of 
Pontefra<£bfat  in  the  Houfe  of  Commons  upon  two  con- 
tradiftory  tijleS  ;  and  that  in  cor^fequence  of  that  fuc- 
cefs,  the  fame  perfons  renewed  the  fame  claim  at  the 
general  eleflion."— — 

P.  4. 
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P.  6.  (B.)  In  the  cafe  of  PontefraO^  rcpbrted  hy 
Mr.  Douglas  (See  his  firft  vol.  p.  397.)  and  again  upoo 
the  prefent  occafion,  obje£lions  were  raifed  againft  the 
refolutions  of  16249  from  the  apparent  inaccuracy  with 
"which  they  arc  entered  in  the  journals,  and  from  th« 
loofe  manner  of  keeping  the  journals  at  that  time. 
There  are  fome  entries  of  the  proceedings  of  the  houfe 
in  that  period,  by  which  theefFefl:  of  thisobjedlion  may 
be  removed  j  by  them  it  appears,  that  the  Houfe  paid 
coniiderable  attention  to  the  manner  in  which  their 
proceedings  were  regiftered,  and  rcvifed  them  fre- 
quently ;  fo  that  it  is  not  probable,  that  the  clerk  fhould 
have  preferved  any  miftakes  in  the  fubftance  of  their  re- 
folutions. The  entries  I  allude  to  are  in  vol.  L  p«  520^ 
673,  676,  683,  818,  containing  fevcral  orders  df  the 
Houfe  during  the  four  laft  years  of  King  James  I.  and 
firft  of  Charles  I.  for  infpcding  their  Journal  -,  in  the 
page  firft  cited,  a  Committee  of  feven  members  is  ap- 
pointed *'  to  furvey  the  clerk's  book  weekly ;"  fome  of 
the  perfons  named  for  this  fervice,  appear  to  have  been 
affiduous  men  of  buiinefs  in  that  parliament  i  the  next 
entry  is  of  a  fimilar  Committee  at  the  beginning  of  a 
leiSon ;  in  the  third,  it  is  referred  to  the  Committee  of 
privileges  to  examine  the  manner  of  keeping  the  Jour- 
nals ;  in  the  fourth,  this  matter  is  referred  to  "  the 
Committee  for  furvey  of  the  clerk's  book,"  bccaufe  the 
Committee  of  privileges  have  not  time  to  attend  to  it.; 
in  the  fifth,  a  Committee  is  appointed  at  the  beginning 
^of  the.feffion  '^  to  peruie  the  clerk's  entries  every  Sa- 
turday." To  an  attentive  o1)ferver  of  the  Journals  of 
this  period,  the  informality  of  the  entry  of  the  refolution 
concerning  FonUfiraft^  will  not  appear  fingular :  on  ^ 
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Gune  day  (May  *  28th)  in  which  this  refolution  pafled, 
Seij.  Glanville  made  nine  other  reports  from  the  Com* 
onittee  of  privileges  and  ele£tions^  the  account  of  which, 
wd  of  their  acceptance  by  the  Houfe^  is  given  in  a  fi- 
nular  form  to  that  of  PontefradL 

P.  64  (C*)  The  forms  of  the  returns  are  different^ 
Sometimes  made  by  ^^  mayor,  aldermen,  and  burgefles/' 
fometimes  by  <'  mayor  and  aldermen,"  fometimes  by 
•*  mayor  and  burgcflcsj*'  in  1722  and  1729,  by 
^^  mayor,  recorder,  aldermen  and  burgefles :"  to  many 
pf  the  indentures  the  common  (eal  of  the  borough  was 
afiixed.  The  earlieft  return  extant,  in  the  26th  year 
of  Edward  I*  is  a  curious  example  of  the  change  which 
tbe  cbarai^r  of  a  leprefentative  has  undergone :  The 
flieriff  of  the  county  at  that  time  returned  all  the  menw 
bers  of  bis  bail  wick  in  a  fchedule  annexed  to  the  writ; 
in  this  (chedule,  Robert  of  Bonburg,  and  Thomas  Scot 
are  returned  for  Poutefra£l,^fr  manucaptores ;  the  (heriff 
coidd  not  truft  them  without  pledges  for  their  perform- 
ing the  burtbenfome  (ervice  impofed  upon  them.  This 
form  was  not  difufed  till  the  latter  end  of  the  fifteenth 
ceiUiiry. 

P.  7.  (D.)  So  many  inftances  are  to  be  found  in  tbe 
Journals^  of  the  inaccunu:y  of  thofe  who  u&d  formerly  Co 
4raw  up  the  indentures  of  return,  that  we  may  readily 
afieot  t0  the  obfervation  of  Seijeant  Glanville,  in  his 
^Eteporti,  p.  35  f.  <^  That  the  form  of  the  indentures 
jDiulc  in  the  country  by  ignorant  perfons,  or  tranfcript^ 
piradveiiture  fi'om  fome  borrowed  precedent  of  another 
borough^  where  the  eleiftion  is  different,  are  not  con* 
dufive  to  bind  tbe  parliament  by  any  inference  to  be 

-^  i  Joato.  7i4»  797.        f  Sec  alfo  bis  obfervation  in  p.  ^6« 

made 


i6  N    O    T    IE    i. 

made  out  of  the  fame."  This  obfervation  is  juftified 
both  by  ^ntient  and  modern  pradice.  ■  In  Windfor, 
where  a  diipute  on  the  right  of  voting  was  kept  up 
during  almdft  the  whole  of  the  laft  century,  between  the 
coiporadon  and  the  inhabitants  at  large,  die  inhabi- 
tants voted  at  an  election  in  the  third  year  of  Charles  I. 
yet  the  return  to  that  Parliament  was  in  the  ufual  form 
of  their  returns,  by  the  corporatioriy  and  under  the 
common  feal.  See  lo  Journ.  1 18, 254,  419.  9  Journ. 
586,  646.  8  Journ.  292.  2  Journ.  47.  Some  of 
the  returns,  however,  purported  to  be  made  by  the  bur- 
gefles  and  inhabitants. 

In  Aldborough  in  Yorkfhire,  the  difpute  was  between 
the  inhabitants  at  large,  and  a  feleft  number  of  die 
"burgefles ;  and  the  Houfe,  15th  May,  16795  had  refolved 
the  right  in  favour  of  the  former;  yet  the  returns  next 
after  this  rcfolution  were  made  in  the  fame  form  as  be- 
fore "  by  the  burgefles."     10  Journ.  418. 

In  the  cafe  of  Prefton,  before  the  feleft  Committee 
in  1 78 1,  the  return  of  Sir  H.  Hoghton  and  General 
Burgoyne,  who  flood  upon  the  right  of  the  inhabitants 
againft  the  feledl  number  of  burgefles,  and  were  eleded 
by  them,  was  in  the  form  of  thofe  preceding,  "  by 
the  mayor,  bailiffs,  and  burgefles,'*  without  any  men- 
tion of  inhabitants.  So  in  fome  former  elections  for 
this  borough,  at  which  the  in-burgefles  voted,  the  re*-- 
turn  was  by  *'  the  ,mayor  and  bailiflfe"  only^  without 
any  mention  of  the  burgefles : .  there  were  nine  rer 
turns  in  this  form  produced  in  evidence,  from  the  be- 
ginning of  the  reign  'o(  George  I.  to  the  firft  of 
George  III;  •  .    '   .  ^-v! 

.  P.  9.  (E.)  .Glanvillc^..i;n  .his  report,  of  the  ^afe  of 
Pontcfraft  (p.  140),  mentions  a  charter  of  Henry  IV« 

to 
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to  this  borough,  which,  it  was  alledged  in  the  argu- 
ment on  the  prefent  occafion,  muft  have  been  a  niiftake, 
as  no  fuch  charter  exifted  j  and  that  the  charter  he  re- 
ferred to  was  one  of  Henry  the  Vllth.     Among  the 
charters  produced  in  evidence  to  the  Committee,  was 
0ne  faid  to  be  by  Henry  VII.  in  the  fourth  year  of  his 
reign,  and  received  as  fuch;  but  upon  my  examining 
this  charter  afterwards  (which  I  was  enabled  to  do  by 
the  favour  of  Mr.  Walfh)  I  found  it  to  be,  in  truth,  the 
charter  of  Henry  IVth,  mentioned  by  Glanville,  and  to 
Jiave  been  recited  as  fuch  by  infpeximus  in  a  charter 
of  Edward  VI,  and  another  of  James  I.     The  miftakc 
arofe  from  an  indorfement,  in  a  very  modern  hand,  on 
the  paper  in  which  it  was  wrapped,  calling  it  "  A  char- 
ter of  Henry  VII."    The  royal  ftile  *  of  both  thefe 
kings  being  the  fame,  and  the  charter  not  having  the 
year  of  our  Lord  in  its  date,  nor  the  numerical  addition 
of  the  king,  it  might,  prima  facie,  belong  to  either 
Henry.     This  king  granted  two  charters  to  Ponte- 
firaft  in  the  fame  words,  one  in  his  capacity  of  Duk^ 
of  Lancafter,  (to  which  Dutchy  the  town  belonged) 
and  another,  as  King;  the  charter  now  produced,  was 
that  under  the  Dutchy  feal, 

-  It  was  inferred,  by  the  counfel  for  the  petitioner,  from 
this  fuppofed  miftake  of  Glanville,  that  the  fubjefi  then 
iinder  the  confideration  of  the  Committee  of  which  he 
was  chairman,  had  not  been  very  attentively  examined, 
and  that  their  copclufion  reported  by  him,  "  there  be-r 
ing  no  charter  nor  pr^fcription  for  chokcy'  had  been 
drawn  from  a  mifapprehenfion  of  the  chjirters  of  the 

*  *^  Henry,  by  the  grape  of  God,  I^ing  of  England  and  of 
France,  and  Lord  of  Irolspd."  P^t  ^enry  VII,  ufed  to  add  tl^e 
(pumber  to  bis  name. 

C  borough ; 
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borough  J  but  it  appears  that  this  Committee  had  in- 
{pei&ei  the  above  charter,  and  knew  its  contents. 

F,  9.  (F.)  The  words  in  which  this  grant  is  made, 
ace  thefe  J  "— —  confirmafle  dile£^is  burgenfibus  &  ho- 
ininibus  noftris  de  Pontefrado  omnes  feldas  quas  ip{i 
yel  anteceflbres  fui  kvare  poterint  in  foro  &  vafto  noftro 
ejufdem  villae  ufque  ad  feftum  apoftolorum  Petri  ic 
Jacobi  —— "  to  bold  to  them,  their  heirs  and  fucccfflbr^ 
for  ever^  yielding  yearly  the  accuftomed  iFarm* 
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The  Committee  was  chofen  on  Friday,  the  nth  of 
June  (there  being  no  Houfe  oh  the  loth  for  which 
it  had  been  appointed)  and  confifted  of  the  following 
members : 

Alexander  Popham,  Efq;  Chairman* 
John  Peach  Hungcrford,  Efq; 
Sir  Robert  Lawley,  Bart, 
William  Colhoun,  Efq; 
William  Willberforce,  Efqj 
Henry  Duncombe,  Efq; 
John  Thomas  Ellis,  Efq; 
William  Mainwaring,  Efq; 
John  Moore,  Efq; 
tjeorge  Bowyer,  Efq; 
Robert  Colt,  Efq; 
Samuel  Thornton,  Efq; 
William  Pochin,  Efq; 

Nominee, 
Of  the  Petitioner^     .  ^ 

John  Strutt,  Efq; 

Of  the  Sitting  Member^ 
Sir  George  Howard,  K.  B. 

Petitioner, 
Charles  Alexander  Crickitt,  Efq; 

Sitting  Memhery 
John  Cator,  Efq; 

Counsel, 

For  the  Petitioner^ 

Hon.  Mr,  Erfkine,  and  Mr.  Piggott, 

For  the  Sitting  Member j 
Mr,  Cowper,  and  Mn  Rous. 
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Of  the  BOROUGH  of 

I      P    •  !^     W      I      C      H. 

THE  Committee  met  on  Saturday, 
the  1 2th  of  June:  The  petition 
ftates.  That  Mr.  Catpr  had  by  himfelf,  or 
his  agents,  after  the  tefte  of  the  writ,  been 
guilty  of  a  moft  iiotoripus  and  flagrant 
attempt  to  bribe  the  corporation  of  Ipfwich) 
to  elefl  him,  by  offering  a  large  fum  of 
money  to  them  for  that  purpofe :  That  he 
had  in  the  fame  manner  been  guilty  of 
bribing  the  ele6tors  of  the  borough  by 
promifes  of  prefents,  and  by  treating;  That 
one  of  the  returning  officers  was  an  avow- 
ed agent  of  Mr.  Cator,  and  did  by  his  di- 
rc&ioh  corrupt  the  eleftors  to  vote  for 
hirpi  in  cohfequence  whereof,  many  of 
•  C  3  them 


22 


CASE        IL 


them  did  vote  for  him:  That  by  thcfe 
means  Mr.  Cator  had  procured  an  illegal 
majority  of  votes  over  the  petitioner,  who 
would  otherwife  have  been  elefted  and  rcv 
turned  *. 

The  laft  refolution  of  the  right  of  elcc-^ 
tion  in  Ipfwich  was  read  j  It  is  in  1 6  Joum. 
p.  478.  3  Feb.  17 10. 

Refolved,  That  the  right  of  eleQion  ot 
burgeffes  to  ferve  in  Parliament  for  the  bo- 
rough of  Ipfwich,  in  the  county  of  Suffolk, 
i?  in  the  bailiffs,  portmen,  common  coun- 
cil f,  and  freemenatlargenot  receiving  alms. 

Then  the  ftanding  order  of  16  Jan. 
1735-6,  was  read. 

The  ftate  of  the  poll,  as  delivered  in  tcx 
the  Committee  by  the^own-clerk  was,  fee 

Middleton  460 
Cator  297 
Crickitt  7 

No  objeftion  was  made  to  the  eleftion, 
of  Mr.  Middleton.    By  the^  opening  of 

*  See  Votes  25  May,  p.  34. 

t  The  Committee  had  ufcd  the  word  Commndlty^ 
but  when  the  Houfe  agreed  to  their  refolution,  this 
^oxi  was  fubftftuted  in  its  fiead  without  %  divifioA« 

2  rfje 
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the  cafe  it  appeared,  that  the  petitioner 
endeavoured  to  avoid  the  eledlion  of  Mr. 
Cator,  by  proceeding  upon  all  the  charges 
in  the  petition,  and  accordingly  evidence 
tvas  produced  upon  all  of  them. 

Upon  the  firft  point  the  follpwing  h&a 
were  given  in  evidence : 

The  ele6h>rs  of  this  borough  are  two 
bailiffs,  ten  portmen,  twenty-four  com- 
mon  council  men,  and  an  indefinite  num- 
ber pf  freemen;  they  have  been  for  a 
long  time  divided  into  two  parties,  diftin- 
guiihed  by  the  names  of  Hues  and  yel-^ 
hws;  at  the  head  of  the  former  are  the 
common  council  men,  the  latter  is  headed 
by  the  portmen.  The  yellows  had  been 
predominant  at  the  late  eleflions;  Mr. 
Wollafton,  one  of  the  late  members,  had 
been  fbpported  by  them,  and  being  abroad 
at  the  time  of  the  late  eleftion,  his  bro- 
ther, the  Rev.  Dr.  Wollafton,  propofed 
him  as  a  candidate  upon  that  intereft.  Mr. 
Staunton,  the  other  late  member,  declined 
this  eleftion.  Mr.  Middlpton  was  fup- 
ported  by  the  blues,  on  which  intereft  b« 
h»i  failed  m  the  laft  conteft. 

C  4  Th9 
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..  The  1^  tcleftion  happened  on  Saturday; 
the  3d  of  April :  In  the  preceding  week, 
the  blues  had  propofed  to  the  yellows  to 
fupport  Wollafton,  if  the^  yellows  would 
fupport  Middleton,  and  thus  fettle  theic 
liiJfFerences  ;>  but  this  was  rejefted  by  the 
yellows,  who  then  had  hopes  of  carrying 
both  members,  and  they  per/uaded  Dr. 
Wollafton,  againft  his  own  inclination,  to. 
join  with  Cator,  whom  they  had  invited  ta 
iland ;  about  the  fame  time,  the  portmen^' 
whtf  were  told  by  Dr.  WcUafton  that  he; 
would  fpend  no  money  in  the  ele6tion,^ 
afk?d  him  to  withdraw  his.  brother,  which 
he  refufed.  Cator  was  at  this  time  a 
ftranger  to  the  bo>rough.  ,  Qn  the  Monday 
before  the  eleftion.  Dr.  Wollafton,  by  ap- 
pointment, met  Mr.  Cator  at  the  houfe  of 
Mr.  Cornwall,  a  banker  in  Ipfwich  and 
partner  in  that  bufinefs  with  the  bailiff 
Spooner.  Here  thefe  three  held  a  converfa- 
tion  about  the  eleftion :  Cornwall,  who  had 
before  been  told  by  Dr.  Wollafton,  that 
he  would  not  fpend  more  than  300 1.  on 
the.  election,  and  had  communicated 
this  to  Mr.  Cator,  in  this  converfation 

faid 
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feid  to  Dr.  WpUafton,  "  he  had  eftimatcd 
the  expence  at  about  2000L  that  Cator 
Was  willing  to  advance  1700L  of  this  fum, 
if  WoUafton  would  mifwer  for  the  remain* 
ing  300L"  This  being  agreed  to  by  the  lat- 
ter, Cornwall  faid,  **  if  the  expences  were 
to  he  paid. at  his  bank,  he  ihould  expe£t  a 
depofit  of  the  money  beforehand;"  This  was 
likewife  agreed  to,  apd  then  they  went 
about  the  town  on  a  joint  canvas  for  Wol- 
lafton  and  Cator ;  on  the  fame  day  Cator 
paid  1 700  L  into  Coriiwairs  banking-hoafe ; 
on  the  next  day,  at  Cator's  defire,  the  above, 
agreement  was  put  in  writing  and  ligned  5' 
it  is  as  follows : 

«  Mr.  Wollafton,  by  Dr.  WoUafton, 
**  depofits  300I.  in  the  hands  of  Meflrs.j 
**  Alexander,  Cornwall,,  and  Spoonerj  and> 
^*  John  Cator  having  depofited  1700I.  in 
"  the  fame  hands,  for  the  purpofe  of  pay- 
**  ing  the  expences  already  incurred,  and 
**  which  may  be  incurred,  for  their  elec- 
ta tion ;  and  it  is  agreed,  if  the  expence  is 
**  left  than  aoool.  all  the  money  remain^- 
^^  ing  fliall  be  returned  to  John  Cator ; 
^ff  and  if  the  expences  exceed  2000 1.  all 
'^  above 
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^*  above  that  fum  is  to  be  paid  in  equal 
"  portioiis  by  Dr.  WoUafton  and  John 
*^  Gator.  In  witnefs  whereof,  they  have 
•*  fet  their  nanics  this  30th  March>  1784. 

"  Fked.  Wollaston. 

"  John  CatoR, 

'  "  N.  B.  If  the  expence  does  not  amount 
•*  to  1200I.  Dr.  WoUafton  is  to  have  re-' 
^  turned  the  proportion  of  one  to  four.*' 

Dr.  WoUafton  in  his  evidence  faid,  he 
had  no  knowledge  of  etedlion  matters,  nor 
of  the  piarticulair  expences,  or  the  mariner 
in.  which  they  were  incurred,  in  an  elec- 
tion at  Ipfwich;  he  had  heard  that  a  great 
deal  was  incurred  on  account  of  the  out- 
voters;  and  bdngtoldby  Cornwall,  that 
the- expences  of  the  former  eleftion  had  ex- 
ceeded die  above  fum,  he  relied  on  his  efti- 
mate,  a^  he  made  it,  without  knowing 
how,  in  particular,  the  money  was  to  be 
applied ;  but  he  tmderftood  it  was  for  thd 
neceflkry  joint  expences  of  the  eleftion,  and 
ttot  to  be  ufed  for  any  purpofes  in  which 
both  parties  were  not  concerned  ;  and  .that 
no  unlawful  ufe  would  be  made  of  it : 
Cornwall  was  to  difburfe  the  money,  and 

ta 
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to  return  the  rem^der,  if  any,  with  aft 
account ;  he  wiilhed  the  tranfadion  to  have 
ban  kept  fecret,  though  not  from  any 
notion  of  its  being  wrong,  but  found  it 
was  known  to  all  Ids  principal  friends  iii  ^ 
the  corporation. 

In  the  courfe  of  the  canvas,  he  perceived 
his  brother's  intereft  to  have  declined  (MIm 
fideraMjr»  and  hereupon  determined,  after 
oonfulting  one  or  two  private  fiiends,  td 
withdraw  his  name  on  beiiig  indemnified 
the  eipences  at  that  timeincurred;  On  the 
thuriHay  before  the  ele£tion,  at'Gom-* 
wall's  houfe^  in  the  prdence  of  Cktor, 
Cornwall^  Spooner,  Notcote  the  town* 
derk,  and  one  or  two  more  of  the  corpoi^ 
radon,  he  f^d,  he  feared  his  brother's  inte- 
reft  mig^t  fail,  and  afkcd  them  "  If  Mid-- 
diitw  Jbouid  be  at  the  head  of  the  pit^ 
wbom  they  would  defert^  Cator  or  his  br^^ 
tb&V\  to  this  queftion  no  anfwer  wlMi 
made}  upon  which,  he  faidto  them,  *'  1 
now  fee  you  would  defert  my  brother  and 
fii^rt  Cator i'  hereupon  Notcote  can^e 
forward,  and  faid,  "  What  would  our  ene^ 
tmes  fay  of  us  if  we  fhould  not^  as  he  fayt 
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fi  much  more  than  youV  No  more  was 
feid  on  the  fubjeft.  In  the  afternoon  of 
that  day,  :Dr.  WoUafton  offered  to  with- 
draw his  brother,  according  to  his  firft  re- 
Iblution,  ^nd  Mr.  Cator  agreed  to  repay 
him  what  he  had  laid  out  upon  hi$  Cfnvafs : 
As^^tothe  300  L  he  had  not  paid  it  into  the 
bank.  :    -   .  :'-.:i:v-;.  ;.  t 

'(•  Mr,  Cornwall*  in  his  evidaicc  firii^tibat 
he  had  known  Mr*  Cator  beforcy  and  waiild> 
liave  trufted  him  with  any  fumj  but  would 
not  hive  given  credit  to  the  parties  jointly  V 
for  vfthich  reaibnhe  defired  adepofit,  as:he 
l?ad  before  found  difficulties  in  getting  the 
money  advanced;  that  he  believed  the  1 700!. 
was  intendedfor  the  common  expeAces  of  th^ 

-  -k  •  -        ,     "    -  "  i.    "  .  .... 

.  ♦  When  ^r.  Cornwall  was  called  to  be  (worn  as  a 
withels  on  thje  part  of  the  fitting  member,  he  faid,  h<l 
Wiis  a  Quaker,  and  affirmed-^  but  being  afked  by  the* 
gpunfel  for  the  petitioner,  whether  he  had  not  lately^ 
put  in  an  anfwer  in  the  Exche^quer  Opon  oath^  he  an« 
fwercd  in  the  affirmative,  and  faid,  his  fcruples  upon 
this  point  were  not  fo  r>gid  as  diofe  of  the  generality  of 
his  fe<ft;  that  if  the  Cominittee  thought  he  ought  to  be* 
fworn,  he  would  not  objedi  to  the  oath ;  hereupon  the, 
ccMnfel  for  the  petitioner  infifted  that  he  ought  to  be 
fworn  y  the  Committee  feeming  to  be  of  that  opinon, 
a^  ite  not  objeding,  he  w^s  then  fworn. 

*'-  eleftion. 
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cle6lion,  jointly  with  the  300  L  but  that  it 
was  liable  to  fuch  ufes  as  Cator  might 
think  proper,  and  he  might  have  drawn 
for  it  without  defraying  the  expences  j  on 
being  afked,  ^  Where  then  was  the  fecurity 
of  the  depofttV  he  faid,  it  was  fo,  not- 
withftanding,  in  his  mind. — Being  afked  if 
he  did  not  know  before  the  meeting  of  Cator 
find  Wollafton,  that  the  former  was  to 
make  a  depofit  ?  He  faid  he  could  not  re- 
coiled this  with  certainty;  he  was  not  furc, 
but  believed  not.  ^i— He  delivered  in  an 
account  current  of  his  houfe  with  Cator 
for  the  1700 1.  of  which,  about  i  loo  !•  was 
ipent,  the  reft  was  repaid  to  him  on  a 
draught  of  the  24th  of  May  5  the  dilburfe- 
ment  of  the  money  was  under  the  diredtion 
of  Spooner. — ^Mr.  Cornwall  faid,  he  him- 
felf  was  nQ  corporator. 

All  the  expences  were  paid  out  of  this 
fund. 

In  order  to  fliew  that  the  lawful  expences 
of  the  election,  particularly  the  travelling 
charge3  of  the  out-voters,  could  not  re- 
quire fuch  a  fum  as  Mr.  Cator  placed  in 
Cornwall's  hands,  the  counfel  for  the  pe- 
titioner 
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titioner  gaye  in  evidence  the  following  ac-^ 
count  of  the  fituation  pf  the  voters  for 
him,  which  had  been  exaipined  with  ^hc 
poll  and  the  diftances  proved. 

I^ift  of  the  out-voters,  for  Cator,  and  of  the 
diilances  of  their  refidence  fyom  Ipfwich, 


Miles.     Votem- 

Refident  at  Harwich,  4iftant      1 1 

37 

Ditfo,  within 

«•               ■ 

5 

8 

.pitto,  b^^ween 

r 

5  and  ip 

^3 

Pitto,  between 

■       r 

iQ  and  15 

12 

PittQ,  betweei^ 

- 

15  and  20 

12 

pitto,  between 

* 

20  and  30 

IQ 

Ditto,  between 

•« 

30  and  40 

$ 

Ditto,  between 

••» 

40  and  50 

4. 

Ditto,  between 

*• 

50  and  60 

% 

Ditto,  between 

- 

69  and  70 

(including  Londpn  and  ;ts  environs) 

39 

Ditto,  between 

- 

70  and  80 

^7 
158 

Voters  for  Cator  refident  at  Ipfwich 

'39 

Total  n  •  297 

VpQn 
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Upon  the  charge  of  treating  the  fa6l^ 
prpved,  were  as  follow  *f 

On  the  live  days  preceding  the  day  of 

fledbion,  Mr.  Cator  had  invited  fome  of  his 

friend^  in  the  corporation  to  dine  with  him 

at  the  Inn  in  which  he  lodged  5  the  nun>- 

Jl)er  never  exceeded  ten,  and  was  fometimes 

lefs  s  among  them  on  fome  days  were  the 

-two  bailiffs,  town-clerk,  and  fome  of  the 

Tportmen :  fometimes  he  h^  friends  of  the 

jwrty  who  had  no  votes,  fis  Cornwall  and 

WoUafton.    The  bill  for  thefe  dinners  was 

lefsthqn22L 

-  At  the  fame  houfe  a  riumber,  fliort  of 
thirty,  of  voters  from  London,  were  enter- 
^in^  for  two  days,  including  the  day  of 
ele6tion}  and  on  the  election  day,  a  great 
number  of  the  town  voters  y  they  had  no 
)i(}uor  at  C^tor's  expence  before  friday 
fvenings  and  the  landlord  was  ordered  by 
pator  to  ^ve  no  liquor  to  the  voters  before 
the  elc<aion ;  he  had  no  orders  for  the  en- 
tcrtainpient  on  the  day  of  cleftion,  but 

♦  The  tefte  of  the  -wj^it  of  cle£Kon  was,. on  Friday 
ihe  26th  of  March ;  the  eIe£);ion  was  proclaimed  in 
Ipfwich,  on  Tuefday  che  30th  foUow|ng. 

?ifter 
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after  the  eleftionCatorpaid  his  whole  billr 
which  amounted  to  91 1,  including  the  fum 
iabove-mentioned  for  his  own  djtincrs. 

One  inn-keeper  had  a  bill  of  28 1,  paid 
at  tiie  bankers  *,  for  entertaining  fome 
Dut-voters  on  the  evening  before  the  elec- 
tion and  on  the  ele6Hon  day,  with  viduals 
and  drinks  he  had  no  orders  for  this,  ex- 
cept as  to  oneparticular  voter,  whom  Spooner 
directed  him  to  provide  for  two  days  before; 
but  after  the  election,  the  banker's  clerk 
ordered  his  bill  to  be  made  out  in  Cator'$ 
name  and  brought  to  the  bank, 

Another  inn-keeper  was  dire6led  by 
Spooner,  to  entertain  fuch  voters  as  came 
to  his  hotife  from  London,  of  whom,  feven 
oreightcameonthefriday;  he  entertaine(J 
them,  and  fifteen  or  twenty  more  freemen 
of  the  town;  that  evening;  and  on  the 
deftion  day,  during  the  poll  and  after,  fifty 
or  fixty  of  the  town  befides,  and  twelve  or 
^  fourteen  more  out  voters  added  to  the  reft, 
with  fuch  viftuals  and  drink  as  they  chole  to 
call  for ;  among  them  were  feveral  perfons 
who  had  no  vot?s ;  his  bill  amounted  to  59 1* 

*  Alexander,  Cornwallj  and  Spooner. 
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which  he  carried  to  Cator,  who  paid  it  by 
draught  on  the  bankers. 

A  publican  at  Harwich,  had  entertained 
a  few  freemen,  refident  there,  on  friday 
evening  and  faturday  morning,  without 
any  orders  5  his  bill  amounted  to  3  1.  3  s, 
which  he  carried  to  Spooner,  who  paid  it. 
Cator  had  canvaffed  him  at  Harwich  on 
thurfday,  without  obtaining  his  promife. 

About  fixteen  perfons,  chiefly  voters 
from  London,  had  dined  at  an  inn  in  the 
town,  on  faturday  before  the  poll  clofed ; 
their  bill  amounted  to  81.  17  s.  which 
Cator  paid  in  the  fame  manner  as  the  refty 
by  draught  on  the  bankers. 

Another  publican  had  entertained  about 
thirty  Harwich  voters,  and  a  few  others,^ 
on  faturday  and  part  of  funday;  his  bill 
amounted  to  27 1.  which  he  carried  to 
Spooner  and  was  paid  by  a  clerk  of  his 
houfe;  he  had  received  orders  to  entertain 
the  Harwich  voters  from  one  of  the  cor- 
poration, a  friend  of  Spooner's. 

Another  had,  without  any  orders,  enter- 
tained about  twenty  Harwich  voters  on 
friday . night,  and  till  funday  noon;  his 

:'  :  '     D  biU 
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bill  was  12I.  10  s.  which  his  guefts  bid 
him  take  to  Spooner  5  he  did  fo,  and  it  was 
paid,  but  he  expefted  payment  from  the 
guefts,  till  they  told  him  otherwife. 

Another  had  entertained  about  twenty 
or  thirty  out-voters,  chiefly  from  London^ 
from  friday  evening  till  monday  morning, 
by  the  order  of  a  gentleman  in  WoUafton's 
intereft ;  his  bill  was  33 1.  which,  by  the  de- 
fire  of  Cator,  he  carried  to  him,  from 
whom,  he  received  a  draught  for  it  on  the 
bankers,  which  was  paid. 

Befides  the  above,  a  fupper  was  given  fo 
about  eight  or  nine  of  the  London  voters, 
at  an  inn  in  London,  on  wednefday  even- 
ing, and  a  dinner  at  the  fame  houfe,  next 
da;y,  to  upwards  of  twenty  voters,  by  the 
order  of  Dr.  Wollafton's  brother^  who 
eame  to  London  in  order  to  canvafs  for 
WoUafton  and  Cator  5  it  did  not  appear  in 
what  manner  the  bill  for  this  dinner  and 
fupper  was  paid  (A.) 

Some  of  the  inn-keepers  were  freemcii 
of  Ipfwich,  and  others  not* 

On  friday  evening,,  in  confequencc  of 
Wolkfton's  declining,    the  two   parties 

^reed 
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agreed  to  join  in  fupport  of  Middleton  and 
Cator^  and  no  conteft  was  expeded,  till 
the  arrival  of  Mr.  Crickitt  on  that  evening  j 
many  of  the  perfons  examined  in  the  caufe 
(who  were  voters)  did  not  hear  of  his  ar- 
rival till  the  next  morning. 

Upon  the  charge  of    corrupting  tlie 
dedlors,  the  fafts  proved  were  as  follow. 

An  extenfive  diftribution  of  money  was 
made^  after  the  ele6tion,  to  many  of  the 
out-voters  for  lofs  of  time,  with  the  ap- 
probation of  Mr.  Cator,  out  of  the  fum  in 
the  banker's  hands ;  thirteen  voters,  refi-  • 
dent  in  London  or  its  neighbourhood,  who 
were  examined  before  the  Committee,  were 
paid  three  guineas  each  immediately  after 
the  election  5  they  had  all  their  travelling 
expences  paid.befides;  this  fum  was  given 
without  inquiry  into  their  circumftances 
€>r  the  profit?  of  their  feveral  employments, 
which  were  various  ;  fome  being  capable  of 
earning  five  or  feven  Ihillings  a  day,  and 
others  two  fliillings ;  they  were  abfent  from 
their  bufinefs,  fome  four  days,  fome  five ; 
to  none  of  them  was  any  dire^  expe6lation 
Da  given 
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given  of  a  reward  for  their  votes ;  two  or 
three  were  told,  when  canvaffed  by  Cator'd 
agent,  Prigg,  whom  he  had  employed  to 
canvafs  and  convey  voters  to  Ipfwich,^  diat 
"  they  fhould  be  fatisfied  for  lofs  of  time.*^ 
Some  of  them  had  voted  at  former  elec- 
tions, and  had  received  a  fimilar  gratuity, 
and  faid  they  expefted  it  at  this  j  one  man 
faid  to  the  Committee,  "he  could  not  tell 
what  the  three  guineas  were  for,  unlefs  for 
his  vote."— One,  when  canvaffed  by  Cator's 
agent,  bargained  that  his  fon  Ihouldgo  and 
take  up  his  freedom,  and  was  afterwards 
paid  five  guineas  by  the  fame  perfon,  for 
himfelf  and  his  fon>  though  his  fon  did  not 
vote. 

The  greater  number  of  thefe  thirteen  did 
not  promife  their  votes  to  Cator  before 
they  went  to  Ipfwich>  though  they  travelled 
there  at  his  expence.— They  voted  for 
Middleton  and  Cator. 

Five  voters,  refident  at  Harwich,  like- 
wife  gave  their  evidence  to  the  Committee : 
Thefe  men,  in  the  fame  circumllances  as 
the  others  from  London,  had  in  the  fame 
manner  received  a  guinea  and  a  half  a 

piece's 
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piece ;  and  it  appeared  that  the  fame  fum 
was  given  to  moft  of  the  Harwich  voters. 
Harwich  is  eleven  miles  diftant  from 
Ipfwich,  and  the  paffage  by  water,  (their 
ufual  way  of  going  thither)  cofts  lix-pence: 
They  were  abfent  on  faturday  and  funday. 
To  all  thefe  Cator  was  a  ftranger  at  the 
time  of  the  eleftion,  and  fome  of  them 
came  to  Ipfwich  intending  to  vote  for 
WoUafton. 

It  was  admitted  by  the  counfel  on  both 
fides,  that  Middleton  and  Cator  had  no 
joint  expences  in  the  eleftion.-— And  it  was 
cither  proved  or  admitted,  that  all  the  Lon* 
don  voters  generally  received  three  guineas 
apiece  after  the  eleftion,  out  of  the  money 
depofited. 

Upon  the  charge  againft  Spooner,  thefe 
fadts  appeared  in  evidence. 

That  he  had  a  very  extenfive  influence 
in  Ipfwich,  that  he  canvaffed  the  town  for 
WoUafton  and  Cator,  and  afterwards  for 
Cator  fingly;— wrote  letters  foliciting  votes 
for  him,  and  in  particular  to  Prigg  before- 
mentioned,  in  London,  to  canvafs  for  him 
^and  WoUafton,  whofe  bills  of  expnces  he 

P3  paid, 
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^aid,  and  to  whom  he  gave  or  fent  money 
to  pay  fome  of  the  London  voters  the  three 
guineas;  he  likewife  told  Prigg  that  he  had 
given  one  Burney  one  hundred  and  fifty 
guineas  for  paying  expences  *• — InCator-* 
prefence,  he  fent  an  agent  to  London  in 
order  to  accompany  the  freemen  to  Ipfwich, 
and  afterwards  paid  him  for  his  troiibk.-— 
He  gave  orders  at  two  inns  for  entertain- 
ing fome  of  the  London  voters,  and  after- 
"wzt^s  paid  the  bills. — He  paid  fome  of  the 
Harwich  voters  a  guineia  and  a  half  for 

*  In  the  courfe  of  Trigg's  examination  before  the 
Committee,  he  was  alked,  through  what  channel  he 
received  the  money  he  difburfed  on  the  elcftion  accomit  ? 
he  faiiJ,  Spooner  bid  him  apply  toTBurney  for  it,  and  ^as 
going  to  relate  what  Burney  faid  to  him  on  that  YuhjeQ", 
when  Cator's  counfd  objected  to  the  admiffibilitycrf' the 
evidence  of  what  Burney  (a  third  perfon)  faid^  as  £ar 
as  it  might  afFe£l  Cator  j  on  the  other  fide  it  was  faid, 
'that  Spoonerhaving^  been  proved  an  agent,  and  he  re- 
fcpriiig  Prigg  to  Burney,  thereby  made  Burney  an  agent 
in  refpeft  of  this  reference,  whatever  the  fubjedl  of  it 
might  be,  and  his  conduft  therein  became  a  fit  fubjeft 
of  evidence  agaiiift  Cator,  T)y  whom  he  was  thus  indi* 
fe£yy  employed,  through  the  medium  of  Spooner :  the 
couniy  for  the  fittkig  member  not  infcftingiTt  their  ob- 
jedlioB,  the  queftiont,j  '<f*  What  did  Burney  feyto  you  ?'* 
was  allowed  by  the  Committee  to  be  put  to  the  wicnefs, 

'  lof^ 
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lofs  of  time;  in  Cator's  prcfence,  he  told  one 
who  had  voted,  that  he  fliould  have  three 
guineas  when  he  came  to  London,  and  paid 
feveral  bills  of  the  eledlion  cxpences. 

Being  examined  himfelf,  he  faid  he  had 
done  every  thing  in  the  eledion  which  one 
friend  does  for  another;  had  voted  for 
Cator,  and,  as  his  banker,  paid  hi§  draughts 
for  the  expences* 

The  following  evidence  was  given  of 
one  particular  charge  of  bribery  by 
Spooner. 

One  Reynolds,  who  had  voted  in  the 

eleftion  in  1780,  for  Staunton  and  Wol- 

lafton,  had   been  employed  at  the  fame 

time  in  fome   eleftion  bufinefs  for  thkt 

party,  upon  whom  he  now  had  a  demand 

of  4I.  1 6s.  for  expences  then  incurred  and 

not  paid.    He  met  Spooner  at  Ipfwich  at 

.this  laft  ele6lion,  and  afked  him.  Why  this 

demand  had  not  been  paid  according  to 

lus   (Spooner's)   promife  ?    Spooner  told 

him  «  it  fhould  be  fettled ;  that  Wollaftoi;^ 

"  had  declined,  and  Cator  was  in  his  in- 

^*  tereft  :'*  whereupon  he  went  to -the  poll 

juid  vQted  for  Gator  and  Middl^on.   Rey- 

P4  npWs 
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nolds  faid  in  his  evidence,  he  fliould  not 
have  voted  for  the  yellows,  if  he  had  not 
been  made  eafy  on  this  demand.  This 
man  went  to  Ipfwich  on  the  part  of  Mid- 
dleton,  and  was  paid  three  guineas  by  his 
agent  after  the  eleftibn. 

Upon  thefe  fafts  the  counfel  for  the 
petitioner  argued,  That  the  eledlion  of 
Mr.  Cator  had  been  obtained  by  corrupt 
influence,  and  jnuft  be  declared  void  -,  they 
faid, 

By  the  common  law  of  Parliament,  in- 
dependently of  the  Statutes  concerning 
bribery,  no  man  can  lit  in  the  Houfe  qf 
Commons  who  has  obtained  his  eleftion 
by  the  influence  of  money,  operating  ge- 
nerally upon  the  coUeftive  body,  or  upon 
any  individual  among  them  •,  the  evidence 
Ihews,  that  the  fitting  member  did  procure 
himfelf  to  be  eleded  by  fuqh  pecuniary 
influence,  operating  in  different  ways. 

Firfl:,  By  a  deppfit  of  1700I.  at  the 
defire  of  the  leading  part  of  the  corpora- 
tion, he  acquired  a  fupport  from  them, 
which,  it  was  declared  by  one  of  them,  ke 
^ould  not  hatvie  had  without  it  j  and  was  by 

then^ 
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them  preferred  to  WoUafton,  upon  whofe 
intereft  he  at  firft  flood  jointly  with  him. 

Secondly,  By  giving  meat  and  drink  to 
the eleftors, contrary  to  the  treating a6l(  A). 

Thirdly,  Under  colour  of  payment  for 
hfs  of  time^  he  gave,  befides  all  expences, 
uniform  fums  of  money  to  the  London  and 
Harwich  voters,  without  inquiry  inta  their 
circumftancesj  which  uniformity  alone  ex- 
cludes the  idea  of  compenfation. 

Fourthly,  The  depofit  of  fo  large  a  fum 
for  the  purpofes  of  the  election,  under  all 
the  circumftances,  h  fufRcient  evidence  of 
a  criminal  intention  in  the  candidate,  and 
renders  him  refponfible  for  the  abufes 
of  its  application. 

The  fa6ls  fhew  a  formed  defign  to  obtain 
a  feat  in  Parliament  for  Cator,  at  the  ex- 
pence  of  WpUafton's.  He  was  invited  be- 
fore the  portmen  had  feen  Dr.  Wojlaftoa : 
If  the  defign  of  the  party  had  been  to  carry 
two  members,  why  ftiould  Dr.  Wollafton 
be  defired  to  withdraw  his  brother  ?  If 
only  one,  theif  connexion  with  Wollafton 
pointed  him  out  as  that  one  5  Middleton 

<:on- 
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confented  to  let  that  party  carry  one,  and 
in  fade  they  did  not  attempt  to  carry  two: 
^ut  they  durft  not  at  firft  prefer  Cator  to 
him,  and  therefore  they  join  them  toge^ 
tfcer,  in  order  to  fix  Cator  in  die  intereft, 
<ahd  to  prevent  oppofition  from  that  quai% 
ter ;  when  this  is  done,  they  fliake  off  Wol^ 
lafton,  wKofe  declaration  with  refpefl  to 
^xpences  fuited  not  their  purpofe- 

It  is  not  poffible  to  call  this  a  freeelec-^ 

'tion,  in  which  the  governing  part  of  a  cor- 

jx>ration  become  the  agents  of  a  candidate,  in 

4:onfequence  of  his  deppfiting  money  by  their 

advice ;  and  refembles  the  well- known  caft; 

^  Long  m  Queen  Elizabeth 's  time  *,  who 

gave  money  to  the  mayor  of  Weftbury,  in 

i^der  to  be  returned  to  Parliament.     The 

tigreement  in  writing  does  not  explain  thq 

-wigin^l  trarifadlion  ;    tiaf  was   between 

Cator  and  the  corporation  j  but  none  of 

ttfeefe  latter  were  parties  to  the  agreement 

^%etween  Gator  and  Wollafton;  nor  was 

-Cornwall,  who  had  propofed  the  depofit,  a 

party  to  the  engagement  to  return  part  of 

^tt ;  it  was  merely  a  private  contradl  for  the 

Ifeciirity  of  Dr.  Wollafton. 

♦  2  Doug.  Elect.  40^^ 

Th9 
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•    The  operation  of  this   depofit  (which 
was  no  fecret)  took  place  vifibly,  for  the 
Harwich  voters  refolved  to  leave  V/oUafton ; 
this  Dr.  Wollafton  found  ^  on  the  thurf- 
day;    for  this,    in  the   cafe   of  a  total 
ftranger,  as  Catot  was,  no  other  caufe  can 
he  affigned,  than  the  expeftations  which 
the  money  had  raifed ;  the  lloiy  muft  nc- 
ceffarily  have  foon  found  its  way  through 
the  country  at  the  time  of  a  general  elec- 
tion ;  and  the  town-elerk's  anfwer  to  Dr. 
Wollafton's  queftion,  fhews  what  efFeft  it 
liad  upoii  the  corporation ;  it  was  declared 
as  plainly  as  the  fubjeft  admitted  of  being 
expreffed. 

After  this,  it  is  hardly  poffible  to  doubt 
that  Mr.  Cator  owed  the  fupport  of  the 
corporation,  in  preference  to  Wollaftoti, 
to  the  influence  of  the  depofit,  whatever 
the  purpofes  might  be  for  which  it  ,was 
faid  to  be  intended ;  when  the  above  an- 
swer was  given,  it  was  acquiefced  in  by  all 
the  kading  ,men  of  the  corporation,  for 
fuch  the  perfons  prefent  are  allowed  to  be, 
and  Spooner  -f-  himfelf  had  more  influence 

♦  This  was  part  of^Dr.  Wollafton's  evidence. 
t  One  of  the  witneffts  gave  this  account  of  him. 

than 
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than  any  man  in  Ipfwich  5  Dr.  Wollaftoft 
was  fo  fenfible  of  it,  that  he  thereupon 
determined  to  withdraw  his  brother  3  Ca- 
tor  immediately  took  advantage  of  it,  by 
bargaining  with  him  for  his  brother^'s  re- 
iignation,  and  paid  his  expenc^s. 

If  therefore  the  cafe  went  no  farther,  ajid 
the  money  had  not  been  mifap^liedas  it  hai 
bten,  yet  the  fupport  of  the  candidate  being 
purchafed  by  the  depofit,  the  Committee 
muft  avoid  theele£lion ;  fuch  a  decifionmuft 
xieceflarily  follow  upon  the  principles  of 
the  common  Jaw  of  Parliament,  indepen- 
dently of  the  ftatutes  of  bribery*  . 

The  fundamental  maxim  of  reprefenta- 
tion  is,  that  eleftions  muft  be  freely  made* : 
every  adl  therefore  by  which  by  this  free- 
dom is  interrupted  is  highly  criminal.  It 
has  been  declared  in  a  judgment  of  the 
Court  of  King's  Bench,  that  the  pradlifing 
of  corrupt  influence  in  ele(3:ions,  was  aU 

*  I  prefume  this  alludes  to  the  ftatute  3Edw.  I, 
ch.  V.  "  Et  pur  ceo  que  eledlions  doivent  cftre  francheSj 
*'  le  Roi  defende  fur  fa  greve  forfaiture  que  nul  haut: 
<*  iiorame,  n'autre,pur  poiar  des  armes,  ne  per  ipen^ce$ 
"  ne  diftiirbe  de  fair  franchc  eledliofl." 

•^  ways 
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ways  an  offence  by  the  law  of  the  land'* ; 
and  there  are  cafes  in  the  Journals,  long 
before  the  time  of  the  Treating  A6t,  in 
which  the  Koufe  of  Commons  has  en- 
forced this  principle,  by  avoiding  the  elec- 
tions fo  obtained  (B) :  The  ftatute  is  in 
this  refpeft  only  declaratoiy;  it  defines 
more  exadlly  the  crime  upon  which  its  pe- 
nalties are  inflided,  regulates  and  direfts 
the  evidence  of  guilt,  and  afcertains  the 
puniftiment :  But  as  far  as  any  a6l  was  an 
£ofFence  againft  the  freedom  of  eleflions 
before  the  ftatute,  juft  fo  did  it  remain 
after  it  pafled.  In  the  fame  manner  the 
fubfequent  ftatute,  2  Geo.  II.  cli.  xxiv. 
fuperadds  additional  penalties  againft  indi- 
viduals. 

But  when  the  above  conduft  of  Mr. 
Catoc  is  confidered  upon  the  footing  of  the 
ftatute  7  &  8  William  III.  it  appeai-s  to 
fall  direftly  within  its  provifions;  it  is  for- 
bidden, "  either  direftly  or  indire6tly,  to 
miake  any  prefent,  gift,  or  reward,  or  pro- 
mife  of  either,  for  the  ufe  or  benefit,  or  ad- 
vantage of  any  individual,  or  of  any  place, 

♦  In  the  cafe§  of  Pitt,  and  Mead,  in  3  Burr.  1338. 

in 
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in  order  to  be  ele6i-ed  (A.)"  Mr.  Cator> 
depofit  was  a  direcit  benefit,  proceeding 
from  him  to  the  perfons  concerned,  for  the 
purpofe  of  being  ele6led ;  and  what  is  ftill 
more,  was  by  them  avowed  to  be  fo. 

The  dillribntion  of  the  two  fiims  of 
three  guineas,  and  a  guinea  and  a  half,  to 
the  London  and  Harwich  voters,  out  of  a 
fund  which  they  might,  or  rather,  muft 
have  known  to  be  brought  to  Ipfwich  for 
the  election, — and  to  perfons  moft  of  whom 
had  received  a  fimilar  payment  at  former 
ck6lions^,  and  expelled  the  fame  favour 
now,  is  a  decifive  proof  of  the  intention 
with  which  the  fum  was  depofited,  and  of 
the  effect  which  the_knowledge  of  it  was 
expe6led  to  have :  Such  a  fcheme  of  cor- 
ruption, if  uncenfured,  would  be  as  per- 
nicious as  thofe  which  difgraced  the  names 
of  Shaftefbury  or  Hindon,  at  the  fame 
time  that  it  has  the  advantages  of  regula- 
rity and  fecurity ;  Cornwall,  who  had  ex- 
perience in  eleftions  at  Ipfwich,  could  not 
have  eftimated  the  cofts  at  fb  much  with- 
out reckoning  thefe  gratuities  in  the  ac- 
count, (of  which,  the  lift  given  in  evidence 

is 
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Ib  a  proof,)  and  his  calculation  was  acqui- 
efe^inby  Cator  5  the  aoool.muft  necefiarilj 
be  for  fome  unlawful  expcnces,  becaufe  no 
iccurky  could  l>e  wanted  for  the  lawful 
©nes;  they  are  recoverable  by  law.    If 
«vcry  one  of  the  out-voters  had  travelled  to 
Jpfwich  alone,  and  in  the  moft  expenfivc 
manner,    the    expence    could   not    have 
ilmounted  to  half  the  fum  which  he  re- 
qiiired  5  thirty-feven  of  thefe  (the  Harwich 
voters)  might  be  carried  there  and  back 
again  for  a  ftiilling  each,  and  moft  of  them 
aftually  took  this  conveyance ;  none  tra- 
velled more  than  eighty  miles,  and  only 
fifty-feven  agreater  diftance  than  fifty  miks. 
It  is  faid,  that  when  the  bill,  which  paf- 
fed  the  Houfe  of  Commons  in  the  laft 
Parliament,  for  preventing  bribery  at  elec- 
bons  under  colour  of  fuch  payments,  came 
into  the  Houfe  of  Lords,,  it  was  bppofed 
very  ftrenuoufly  by  a  great  Law  Lord  iti 
that  affembly  *^  who  declared,    that  the 
law,  as  it  ftood,  wanted  no  fuch  new  pro- 
hibition ;  that  all  fuch  methods  of  evafioa 
were  illegal  and  corrupt ;  and,  as  to  the 

•  JEarl  Mansfield* 
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allcdged  difficulty  of  conviftion,  his  lord-', 
fliip  add^i  "  Whenever  you  find  me  the 
fafts,  rU  find  the  law  for  them  (C)/' 

In.fhort,  the  depofit,  as  it  has  been  ap-. 
plied,  mull  be  confidered  as  a  general  di- 
reftion  to  the  candidate's  friends  to  ufe  it 
according  to  their  difcretions;  his  fubfe- 
quent  approbation  of  their  abufe  of  it, 
makes  him  a  party  to  thofe  abufes.  It  i$ 
plain, '  that  the  name  of  compenfation  for 
lofs  of  time  J  now  given  to  thefe  gratuities, 
is  colourable  only ;  in  every  cafe  it  far  ex- 
ceeded any  fuch  real  compenfation,  and  in 
none  was  it  given  upon  an  eftimate  or  in- 
quiry 5  the  lofs  of  time  to  the  Harwich 
voters,  was  but  one  day  at  the  utmoft. 

It  fignifies  little,  that  there  is  no  direSi 
evidence  of  general  expectations  being  given 
of  a  future  gratuity,  becaufe  hints  of  this 
fort  may  be,and  generally  are  given  with  fe- 
crecy  and  perfed  fecurity,  and  many  of  the 
voters  declared  they  did  expe6l  it;  one  of 
the  men  employed  to  canvafs  did  adlually 
promife  a  gratuity  to  a  few,  whom  he 
canvaffed ;  here  then  is  reafonable  groun4 
to  believe,  that  they  had  fome  foundation 
2  foiT 
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for  their  hopes.  It  cannot  be  cxpefted 
that  fuch  clear  and  full  evidence  can  b* 
produced  in  cafes  of  this  criminal  nature^ 
as  in  cafes  of  civil  cohtradts  i  in  them, 
therfe  is  no  occafion  for  any  concedlment^ 
and  all  the  circumftances  are  eafily  difcd^ 
vered  j  but  it  is  not  fo,  where  it  is  fb 
much  the  intereft  of  the  parties  concerned 
to  tranfaft  their  affairs  in  fecret.'  ,     ' 

Befides,  the  tendency  of  the  prefent  in- 
quiry before  the  Committee  is  not  like 
that  in  an  information  or  indiftment  for 
bribery,  or  an  aftion  for  penalties,  in 
which  the  rules  of  penal  law  require  more 
ftri€hiefs  of  proof;  the  prefent  objeft  is 
Only  the  validity  of  the  feat  acquired  by 
Mr.  Cator.  It  is  a  rule  of  evidence,  that 
the*  afts  of  an  agent  fhall  affeft  his  prin- 
cipal even  criminally ;  i^  t,  they  raife  a 
violent  prefumption  againft  him,  and  if  it 
is  not  rebutted  by  contraiy  evidence,  it 
ought  juftly  to  be  conclufive  *  3  he  may 

have 

♦  Such,  for  inftancfe,  is  the  cafe  of  a  bookfeller's  fer* 
vant  felling  a  book,  for  which,  the  mafter  may  be  iiv . 
4!i£ted  for  publifliing  a  libel,  if  the  book  fhouid  happen 
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have  tJie  benefit  of  the  agenfs^  evidence  ta 
eicplain  bis  ads ;  But  in  diis  cafe  Mr.  Q^- 
tor  does  not  call  any  of  thofe  whom  hcf 
employed  in  the  ebftion. 
,  If  more  evidence  Ihould  be  required  by 
the  Committee  than  has  been  pfodticed; 
all  the  laitirs  for  the  pmity  of  elefiioiis  wiil 
be  rendered  ufelefs,  becaufe,  in  fuch  (y&f 
corrupt  plans  of  eleftion  may  he  fecurdy 
carried  on,  if  the  authors  will  but  guard 
them  with  a  little  outward  covering,  or 
fcroblance  of  propriety  *. 

With  refpeft  to  the  treating,  it  was  no^ 
tdrioufly  carried  on  in  the  borough  of 
Ipfwich;  there  was  in;London  likewife  a 
treating,  direftly  contrary  to  the  a6t  of 
Parliament,  This  is  endeavoured  to  be 
jufti^ed  in  two  ways,  Firft,'  As  not  bekig 
by  the  orders  of  Mri.  Cator^  and  Secondly, 
As  not  being  done  in  order  to  gain  ibt 
eJeBioHy  becaufe,  when.it  happened  there^ 

to  have  a  libellous  tendency ;  the  fale  by  the  fervant  il 
evidence  of  the  mafter's  aflent,  and  becomes  conclufivc 
if  not  contradicted.  See  Almon's  cafe,  5  Burr»  26^. 
♦  I  remember  to  have  beard  a  learned  Judge  tell  a, 
jury,  th^t:  i"  they,  ought  not  to  expefl:  evidcflcc  of  the. 
lijjht  of  truth  in  deeds  of  dar^nefs.**! 

6  was 
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Was  no  dahger  apprehended  £rom  a  conteft. 
S\it  orders  for  treating  the  London  voters 
were  given  by  Mn  Catof*s  agent,  and  he 
paid  the  bills  of  all  the  inns  where  meat 
-and  drink  had  been  given,  without  objedt- 
irig  to  any  article  in  them ;  they  Were  beii^* 
fides  paid  out  of  the  fund  intended  exprels- 
ly  for  the  purpofes  of  the  eleSiion  j  this  rati* 
fication  of  the  afts  of  the  publicans,  con- 
Ae^cd  whh  the  orders  that  were  a6tually 
pven>  is  evidence  of  an  antecedent  authb- 
ilty  to  them;  in  the  inftahce  proved  of 
Ms  forbiddanice  of  liquor  before  the  elec- 
tion, tiie  bill  for  expehccs  conVrafy  to  tHs 
prder  was  paid  by  him  without  objeftiori 
cSr  queftion.  The  difficulty  of  obtaining 
more  complete  proof  in  fuch  cafes,  fug- 
gefted  to  the  Houfe  the  terms  of  tlie  ftand- 
ing  order  of  21ft  66l6ber^  1678**,  "by 
Hnifelf^  or  by  any  other  in  his  behalf,  or  iat 
iis  charge,  &c-"  (D)  which  in  7& 8  W,  itL 
ch,4*.  f.  I.  are  thus  altered  to  be  more 
comprehenlive,  **  by  himfelf,  or  themfelveSj 
or  by  any  other  ways  or  means  on  his  or 
tbeir  behalf,  or  at  his  or  their  charge,  be- 

♦  9  Journ.  517.  and.2Doug»  Ele£t.  404. 
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fore  his  or  their  eleftion — ^give,  prefent,  dr 
allow,  &c."  The  cafe  is  therefore  brought 
within  the  words  of  the  ftatute,  if  the 
Committee  fhall  think  this  done  in  order 
to  be  eleSled\  to  prove  which,  it  feems  un- 
neceflary  to  urge  any  other  fad,  than  that 
the  bills  were  paid  out  of  the  money  de- 
clared by  Mr.  Gator  to  be  for  the  eleftion  ; 
the  ftatute  does  not  fuppofe  a  conteft  to  be 
neceflary,  in  order  to  render  its  provifions 
effeflual  ^  but  there  was  in  fa6l  a  conteft 
expeded   throughout,  for  on  the  friday 
on  which    Wollafton   declined,    another 
third  perfbn,  the  petitioner,  declared  him- 
felf  a  candidate :    Again,    the   Harwich 
voters  came  to  Ipfwich  without  having' 
promifed  Cator  their  votes.     Thefe  men  * 
were  provided   for    by  the  order  of    a 
friend  of  Spooner*s,  and  treated  accord- 
ing   to   theif  own  defires,    immediately 
upon  their  arrival ;  this  charge  Cator  alfo 
paid :  In  the  fame  manner  the  greater  part 
of  the  London  voters  were  treated  wdth  a 
flipper  and  dinner  in  London,  and  fent 
down  to  Ipfwich  without  having  promifed 
their  votes,  were  well  fed  on  the  road,  and 
.*  Sec  p.  33- 
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entertained  there  :  There  is  a  difference 
"between  this  fort  of  entertainment,  and 
that  which  is  given  to  one  whofe  vote  is 
already  promifed. 

As  to  the  conduft  of  Mr.  Spooner  the 
returning  officer,  it  is  a  proper  cafe  for 
the  cenfure  of  the  Committee;  he  appear- 
ed foremoft  in  a  bargain  for  that  place,  in 
refpeft  of  which  he  ought,  as  a  minifter  of 
the  law,  to  have  been  impartial  and  indif- 
ferent ;  inftead  of  which,  he  not  only  be- 
came the  agent  of  one  of  the  parties,  but 
in  that  chara6ler  did  all  in  his  power  to 
render  the  provifions  of  the  law  inef- 
feflual. 

The  counfel  for  Mr,  Cator  argued  as 
follows : 

The  rule  of  evidence  laid  down  to  guide 
this  inquiry  by  the  counfel  on  the  other 
fide,  cannot  be  admitted,  becaufe  it  would 
be  overturning  the  law  whereby  the  fame 
proof  is  required  of  charges  of  this  nature, 
as  of  any  other;  the  petitioner  has  the 
iame  means  of  obtaining  it,  and  the 
Committee  has  the  fame  power  to  compel 
it,  as  in  other  courts  of  juftice ;  the  charge 
E  3  againfl; 
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againft-  tjhe  fitting  uqember  b  qrinuijal  i^ 
^  high  degree^  and  if  eftaJ>ljjQ>ed,  drayyi 
upon  hiin  a  jfevcre  punifhnjent,  by  exclur 
flon  from  his  feat  in  Parliament.  It  i^ 
therefore  but  juftice  l;o  re<juire  the  f^me 
legal  certainty  in  the  evidence,  as  is  necef- 
fary  in  othpr  criminal  profecutions. 

With  refpe6l  to  the  bribery  pf  the  opj^^ 
poration,  occafionpd  by  the  deppfit,  the 
agreement  lh?ws  it?  obj^dl  tq  have  beea^ 
fair  and  honourable,  ung^ccqmp^nied  with, 
any  of  that  fccrecy  with  which  ^ilt  is 
ufually  attended  ;  the  whole  fum  is  tp  be. 
accounted  for  to  both  parties,  and.  a  return 
made ;  and  in  fa6l,  that  account  ha$  beejj: 
pro(|uccd  to  the  Qompiittee,  by  which  the 
amount  of  the  fum  fpent,  and  of  that  re- 
tunied  to  Mr.  Catqr^  is  made^l^nown:  And 
Dr.  Woljafton  (to  whom  npthipg  wrong 
i?  imputed^  and  whp  vysg  §S:  much  con-t 
cern€;d  in  the  fpheme  ^s  Mr.  Cator)  in-' 
tended  it  for  the  cpmmPW  an4  neceffary 
cxpences  of  the  eleftipn  y  this  is  npt  ille.T 
^a^,  ^nd  to  impute  ^y  other  motive  tcr, 
t|iis  faft,  is  to  conclude  from  other 
gropnds  thaji  the.  eyjd^ii^e  IQ  \^^  caufe; 
^         '  Th« 
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The  cmtveters  are  nbccffiuy  to  the  fcippbrt 
q{  lAmt  intcreft  on  which  Mr.  Cator  ftood^ 
and  die  expcnccs  of  biingu^  thcxA  to  Ip£- 
widi>  heavy  j  Cornwall's  experience  niacfis 
hinv  require  a  fufficient  ftmy,  but  the  fiso 
of  it  afibixls  no  caufe  of  fufpicion,  becau£ 
he  was  Hccousitd>h:  fbr  its  application? 
What  had  the  corporation  or  its  members 
to  do  with  this  ?  Cornwall  himfclf  is  not 
encof  them^  and  the  tranfadion  paffed  be- 
tween the  two  cajadidates  and  their  banker^ 
without  any  reference  to  the  corporation* 
Mr.  Cator  had  no  defire  to  make  a  ^ret 
of  it  5  Dt.  Wollaftdn  had^  and  it  is  eafy  to 
di&over  his  rea&ya  for  it  -,  he  muft  have 
been  difpleafed  ta  have  it  known)  that  his 
brother's  fliare  was  fo  inferior  to  the  other's; 
he  declared  it  was  not  from  a  belief  of  any 
thing  wrong  in  the  affair ;  but  it  has  been 
inferred,  that  it  was  intended  on  Cator^s  part 
to  make  it  known  -,  an  inference  not  war- 
ranted by  any  evidfeace,  and  ineorififtient 
with  the  other  imputation  by  which  guilt 
has  betn^  infernsd  from  the  intended  fe- 
crecy. 

E4  K 
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It  has  been  argued,  that  though  Dr* 
WoUafton's  conduft  was  upright,  yet  Ca- 
tor  and  his  friends  had  different  views,  as 
if  they  meant  to  betray  him;  but  they 
could  have  no  motive  for  this,  they  were 
fuppofed  to  be  the  prevailing  party,  and 
derived  no  fupport  from  him,  but  on  the 
contrary,  he  from  them ;  they  might  have 
propofed  Cator's  name  to  the  blues,  in- 
fte^d  of  Wollafton'g,  without  any  difficul- 
ty i  befid^,  if  they  had  had  any  defign  to  be- 
tray Wollaft:on,  they  would  not  have  ad- 
mitted him  into  their  fchemes.  The  words 
pf  th?  tQwn-plerk,  on  which  fp  muchftrefs 
has  been  laid,  have  no  corrupt  intention ; 
they  ^llujle  merely  to  their  own  notions  of 
party  honour;  they  meant  to  avoid  the 
reproach  which  the  blues  would  have  caft 
upon  them,  if  they  ftiould  hgive  deferted 
him  by  whofe  means  the  party  was  enabled 
to  maintain  itfelf. 

As  to  the  treating,  the  defence  refts  on 
two  points  : 

Firft,  It  was  not  the  a6l  of  Mr.  Cator* 

Secondly,  It  is  not  within  the  provjfions 
pf  the  ftatut^^ 
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The  only  order  that  can  be  traced  to  the 
candidate  is,  that  for  the  entertainment  of 
the  voters  from  London;  this  was  not 
proved  to  be  more  than  the  neceflary  ac- 
commodation of  travellers,  which  is  not 
within  the  meaning  of  the  law,  at  leaft  it 
has  often  appeared  in  evidence  before  other 
Committees,  and  has  never  been  cenfured ; 
the  fmall  amount  of  the  bills  likewife  con- 
firms this  :  In  the  only  inftance  in  which 
Mr.  Cator  was  informed  of  any  treating, 
hediredlly  forbade  it;  this  fingle  fadl  of 
innocence  is  enough  to  overthrow,  the 
whole  prefumption  of  guilt. 

But  fecondly,  Suppofing  Mr.  Cator  an- 
fwerable  for  the  treating,  it  is  not  contraiy 
to  the  ftatute,  the  fpirit  and  objc<a  of 
which  are  to  prevent  that  diftribution  of 
money  or  entertainment,  by  which  the 
cleftipn  may  be  influenced;  the  fupper  and 
dinner  in  London  were  not  of  this  fort, 
they  were  not  meetings  for  entertainment, 
but  to  tranfaft  the  eleftion  bufinefs  among 
the  friends  of  the  candidates,  who  were  al^- 
mofl  equal  in  number  to  the  voters  pre- ' 
^ntj  there  was  no  public  invitation,  the 

perfonf 
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pcrfons  canvaflcd  liad  not  promHed  their 
¥Qte&i  and  wanted  to  know  the  chara6i:er9 
and  circumfta^ces  of  the  c^Htidales ;  thelb 
nwetings  were  to  give  them  an  opportimttjir 
af  ieeing  the  friei^s  of  the  candi<ktesy  anA 
of  making  their  inquiries  s  ^  Ipfwieh  tto 
ti^^ting  took  place  till  the  friday ;  (for  the 
private  dinners  which  Mr.  Cator  gave  to 
his  particular  friends  in  the  town  caaoct 
UXL  within  that  deicription,  the  company 
chiefly  confifting  of  thtsdfe  who  invited  him 
tf>,  Ipfwieh)  on  that  friday  Wolkftoa  dc^ 
eBned,  and  it  s^pears  that  the  voters  thcnt- 
felves  did  not  expeft  a  contcft ;  the:  ftate 
of  iir^/poUy  in  whi^h  are  only  &v&n  names 
for  the  petitioner,  fhews,  that  corraptioa 
was  ufekfs  j  the  treating,  on  the  ekiftiott 
day^was  dhiefly  after  the  poll(D).  Ici« 
»ot  argued  that  there  mufl:  be  a  conteft; 
ifk  order  to  give  efFe6t  to  the  ftatute,  but? 
the  want  of  it  may  be  urged  to  encauntet 
the  prefutoption  by  which  the  counfet 
CMjr  the  other  fide  would,  make  Mr*  Catoc 
criminal  by  treating;  it  fhews.  that  he 
CG^uld  have.no  motive  for  it,  and  as  it  wasi 
done  without  hi§  orders^  it  v^uki  be  un*- 
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jjni}:^  either  to  infer  gi^Ut  from  the  fa£t,  or 
tp  impute  th^t  guUt  to  him  :  In  order  ta 
4o  fo,  thp  Comaiktep  muft  &U  into  the 
gjjfmdity  of  iji^^ofing  that  the  candidate,^ 
at  9  tiflje  in  which  he  thought  bimfelf  fe* 
ojce,  di4  n^yerthdeis  rilk  that  fecmity:,^ 
in  a  fuJCther  attempt  to  gain  what  he  wai^ 
ajxeady  iure  of  o^t^ipg,  ^nd  thu^  l»fh, 
tjie  end  hy  tii?  means. 

Bfifpre  tjbe  Committee -can  convift  th«t 
fitting  member  of  bribery,  by  the  money 
^^  fqbfeqiLient  to  the  eleftion,  they  ipuft: 
be  convinced,  that  the  voters  were  taught 
to  expefl;  it,  ai>d  t^iajt  Mr,  Cator  wa^  privy/ 
to  the  ?xpe6lation ;  the  true  queftion  here 
is,  W^s  this  lure  in  any  m^mier  thrown, 
out  as  ail  inducement  to  vo^e  ?  only  QOC 
inftance  appears  (and  that  by  the  evidex«» 
of  a  dilappointed  m^ddl^r  in  the  eleflioa): 
Ifi^  which  any  promife  was  made;  Prigg: 
laid,  he  did  proqiife  two  or  three  a  gratuity  j 
Imt  hp  had  no  authority  for  it,  being  ex-- 
prefely  employed  /p  canvafs  only  5  in  this, 
aft  he^ex<j?e^ed.  his  power,  and  hia  princi-. 
p4  <^3fPnpt  therefore  be  anfwerable  for  it* 

Bribery 
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Bribery  is  the  corrupting  a  man  to  ^m^ 
or  withhold  his  vote,  it  muft  jprecede  the 
aft  done ;  nothing  fubfequent  to  the  vote 
can  efFe£t  it;  this  was  admitted  by  the 
Counfel  on  both  fides  in  the  cafe  of  Sud- 
bury ♦  5  although  two  or  three  of  the 
voters  did  expeft  money,  and  one  Acknow- 
ledged that  he  received  it  for  his  vote, 
this  only  fhews  the  guilt  of  their  own 
minds,  not  of  Mr.  Cator ;  for  want  of 
fuch  connection  between  the  fubfequent 
aft  and  fomething  prior,  the  whole  evi- 
dence refpefting  the  London  and  Har- 
wich voters  ought  not  to  have  been  re- 
ceived, and  thfe  Committee  fhould  now 
confider  it  as  a  blank  in  their  minutes. 
The  number  to  whom  the  money  was 
given  will  not  vary  the  cafe  in  the  leaft, 
for  a  multitude  of  afts,  in  themfelves 
innocent,  can  never  be  conftrued  into 
guilt :  Therefore,  unlefs  each  of  thefe 
payments  is  fufficient  to  fix  bribery  upon 
Mr.  Cator,  all  together  cannot;  even  if 
the  giving  of  thefe  fums  were  conneftcd 
\\dth  any  previous  promife,  it  would  ftill 

*  2  Doug.  Eled.  137, 
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be  a  queftion  for  the  Committee,  whe- 
ther it  was  given  as  a  compenfation  for 
k>fs  of  time,  or  as  a  bribe ;  for  in  fome 
inftances  it  appeared  to  be  very  little 
more  than  an  adequate  fatisfaftion  for 
the  voter's  lofs,^  and  it  cannot  be  ex- 
pelled that  a  Committee  fhould  employ 
their  time  upon  an  inquiry  into  the 
value  of  a  carpenter's  or  fhoe-maker's 
labour. 

The  proof  offered  of  an  attempt  to 
bribe  on  the  part  of  Spooner,  amounts 
to  no  more  than  a  promife  to  pay  a 
juft  debt,  without  any  reference  to  his 
vote;  this  requires  no  juftification. 

The  evidence  againft  Mr.  Spooner 
fhews  no  more  than  the  legal  fupport 
which  one  friend  may  give  to  another; 
a4>hough  he  happens  to  have  been  return- 
ing officer,  he  did  not  in  that  charaSfer 
difcover  the.  leaft  partiality  or  abufe  of  his 
office ;  he  is  defcribed  as  a  man  of  weight 
in  the  corporation,  and  it  would  be  ftrange 
to  deny  a  man  the  privilege  of  giving  a 
perfonal  fupport  to  his  friend,  on  account 

of 
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of  his  accidental  pofleifion  of  ail  office 
with  which  it  has  not  ihteiftfred. 
.  Oh  the  whole,  if  the  Committee  will 
Confider  the  particular  periods  of  the  fe- 
veral  afts  charged  to  be  criminal,  and  tlic 
fituatio:nsof  all  thfe  patties  concerned,  their 
itaotives  and  tendencies,  and  coitipitt  to^ 
gether  the  whole  ftate  of  the  evidence, 
fimply  and  legally,  without  the  aid  of  cbfl- 
jeftures,  they  will  find  it  impoffible  to  fay, 
that  Mr.  CdtOY  has  obtained  his  feal  by  a 
breach  of  the  law. 

The  Committee  deliberated  on  the  re- 
maining part  of  the  day  on  which  thd 
counfel  finifhed,  and  oh  the  whble  of  the 
next;  on  the  following  day  (June  i8th) 
aftei-  fome  time  fpent  in  deliberation,  they 
determined, 

That  neither  the  fitting  member  nor  the 
petitioner  J  nvas  July  eleSiedy  and  that  the 
lafi  eledlion  was  void  as  to  Mr.  Catdr  (E), 
which  refolutions  the  chairman  reported  to 
the  Houfe  on  the  fame  day  *. 

♦  Votes,  June  i8th,  p,  t^i. 

NOTES 
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PAGE  34,  and  46 .  ( A . )  It  may  be  ufeflil  in  this  pJace 
tb  tranfcribe  the  flat.  7  &  8  W.  3.  ch.  4.  called 
the  Treatirig  Aft :  The  title  of  it  is,  **  For  preventing 
charge  and  expence  in  elecHons." 

Seft,  I.  **  Whereas  grievous  complaints  are  made  and 
fnanifeftly  appear  to  be  true  in  the  kingdom,  of  undue 
e1^6lions  of  members  to  Parliament,  by  excefEvc  and  ex- 
orbitant expences  contrary  to  the  lavirs,  and  in  violation 
of  the  freedom  due  to  the  elefKon  of  reprefentati  ves  for  the 
Commons  of  England  in  Parliament,  to  the  great  fcandal 
of  the  kingdom,  difhonourable,and,  may  be,  deftrucH  ve  to 
tfcc  conftttution  of  Parliament :  Wherefore  for  remedy 
Aerein,  and  that  all  elefttons  of  members  to  Parliament 
iaay  be  hereafter  freely  and  indifFerently  made  without 
charge  or  expence.  Be  it  ena<9:ed  and  declared  by,  ^c. 
That  no  perfon  or  perfons  hereafter  to  be  ele6led  to 
ferve  in  Parliamentfor  any  county,  city,  towiiy  borough, 
port,  or  place,  within  the  kingdom  of  England,  domi« 
hion  of  Wales,  or  town  of  Berwick  upon  Tweed,  after 
ihe  ujfe  of  the  writ  of  fummons  to  Parliament,  or  after 
the  tejle  or  ifluing  out  or  ordering  of  the  writ  or  v/rits 
Qi  eleilion  upon*  the  calling  or  fummoning  of  any  Par- 
^  '  '   '  lian^ent 
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liament  hereafter,  or  after  any  fuch  place  becomes  vk-* 
cant  hereafter,  in  the  time  of  this  pr^fent  or  of  any  othdf 
Parliament,  (hall,  or  do  hereafter,  by  himfelf  dr  them-* 
felves,  or  by  any  other  ways  or  means  on  his  or  theif 
behalf,  or  at  his  or  their  charge,  before  his  Qr  their  elec- 
tion to  ferve  in  Parliament  for  any  county,  city,  town^ 
borough,  port,  or  place, within  the  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick  upon  Tweed, 
4ire<SUy  or  iildireftly  give,  prefent,  or  allow,  td  any  per^i^ 
fon  or  perfons  having  voice  or  vote  in  fuch  election,  any 
money,  meat,  drink,  entertainment,  or  provifion,  oi' 
make  any  prefent,  gift,  reward,  or  entertainment,  of 
ihall  at  any  time  hereafter  make  any  promife,  agree- 
ment, obligation,  or  engagement  to  give,  or  allow^  any 
money,  meat,  drink,  provifion,  prefent,  reward,  or  en* 
tertainment  to  or  for  any  fuch  perfon  or  perfons  in  par- 
ticular, or  to  any  fuch  county,  city,  town,  borough^ 
port,  or  place. in  general,  or  to  or  for  the  ufe,  advan- 
tage, benefit,  employment,  profit,  or  preferment  of  any 
fuch  perfon  or  perfons,  place  or  places,  in  order  to  h^ 
eleSed,  or  for  being  eleded  to  ferve  in  Parliament  for 
fuch  county,  city,  town,  borough,  port,  or  place, 

Se(3.  2.  That  every  perfon  and  perfons  fo  giving, 
prefentingor  allowing,  making,  promifing  or  engaging, 
doing,  adting  or  proceeding,  fhall  be,  and  arc  hereby 
declared  and  enabled,  difabled  and  incapacitated,  upon 
fuch  elefiion,  to  ferve  in  Parliament,  for  fuch  county, 
city,  town,  borough,  port  or  place ;  and  that  fuch  per- 
fon or  perfons  (hall  be  deemed  and  taken,  and  are  here- 
by declared  and  enabled  to  be  deemed  and  taken,  no 
members  in  Parliament,  and  fhall  not  aft,  fit,  or  have 
any  vote  or  place  in  Parliament,  but  fhall  be,  and  arc 
hereby  declared  and  cnafted  to  be,  to  all  intents,  con- 

ftruftioni 
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Uruffibns  and  purpofes,  as  if  they  had  been  never  re* 
turned  or  eleded  iliembers  for  the  Parliament." 

P.  45.  (B.)  I  do  hot  remember  that  the  following 
cafes  were  mentioned  in  this  argument :  In  the  cafe  of 
Sewdley,  10  March,  1676,  (which  was  about  three 
weeks  before  the  paffing  of  that  relblution  on.  which  the 
Treating  A£l:  was  afterwards  founded)  the  Committee 
reported,  "  that  the  chief  matter  on  which  they  ground- 
ed their  opinion  was,  the  bribery  of  the  fitting  member 
to  procure  the  voices  of  the  eled^ors ;  on  which  they  had 
Tefolved,  that  he  was  not  duly  elected,  and  that  the  pe- 
titioner was,"  with  which  refoludons  the  Houfe 
agreed.     9  Journ.  397. 

The  following  cafes  happened  after  the  above-men- 
tioned refolution,  (See  it,  9  Journ.  411.  and  2  Doug. 
ele6t.  404* )  and  before  the  Treating  ASt.  In  the  cafe 
of  Stockbridge,  15  Nov.  1689,  the  petitioner  complain- 
ed of  bribery  on  the  part  of  the  fitting  member,  who 
retorted  the  fame  charge  upon  the  petitioner,  and  the 
Houfe  declared  the  election  void  for  the  bribery,  10 
Journ.  276,  286, 287- 

In  the  cafe  of  Mitchell,  12  Nov.  1690,  the  fame 
thing  happened ;  as  the  report  is  ihoct,  I  have  tran- 
Icribed  it,  becaufe  it  ftates  the  evidence  on  which  the 
xefolutions  of  the  Houfe  were  founded. 

♦*  The  numbers  on  the  poll  were  thus, 

For  Mr.  Rowe  -  31 

For  Mr.  Courtney  (petitioner)  20 

-     But  it  was  teftified  by  Peter  Stapley,  that  as  to  feven 

that  polled  for  Mr.  Rowe,  they  were  nothoufekeepers  ; 

one  of  which  only  was  jullified  by  Mr.  Rowe. 

It  was  further  teftified.  That  this  eleftion  was  ma- 
naged by  one  John  Atwell,  on  the  part  of  Mr.  Rowe, 
F  who 
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who  had  offered  fix  pounds  apiece  tQ  tho&  thtt  would 
vote  for  Mr.  Rowe. 

Thomas  Riccard  teftified,  That  he  w^s  prefent  the 
evening  after  the  ekciion,  when  his  father  and  elev#n 
others,  that  voted  for  Mr.  Rowe,  received  five  poundt 
apiece,  i.  e.  3I.  18  &.  6d.  infilver,  and  a  guinea,  whioh 
was  faid  to  be  for  their  wives. 

John  Soper  faid  he  had  3I.  18 s.  6d.  and  a  guif^ea 
for  his  wife;  and  faw  Richard  Euftace's  wiff,  and 
Roger  Nancaroc's  daughter  receive  the  like ;  and  tbftt 
this  money  was  paid  the  morrow  after  the  eleftion, 

John  Atwell  being  examined  faid.  What  money  he 
paid  was  for  meat,  and  drink,  and  tobacco,  and  mukj 
he  had  paid  faid,  they  were  not  yet  fatisfied;  and  that  he 
iprcmlfed  no  money  before  the  cleftion.'* 

Hereupon  the  Committee  rcfolved, 

Firf?-,  That  Anthony  Rowe,  Efq;  and  his  agent* 
were  guilty  of  bribery^  in  his  endeavouring  to  be  ele^ 
ed,  &c.  '  • 

Secondly,  That  be  wa6  not  du/y  elefted. 

Thirdly,  That  the  petitioner  was  dulyeie^d )  wi^ 
all  which  the  Houfe  agreed,     to  Journ-  469, 470. 

In  the  cafe  of  Wotton-Baflet,  22  Dee.  1696*  the 
ehairman  reported.  That  It  had  been  fuggeftod  t^t  the 
petitioner  had  obtained  votes  by  bribery,  whereupon 
the  Committee  had  direcSled  t^e  counfel  on  both  fides, 
''  to  apply  themfelres  to  the  matter  of  bribery  firft;" 
and  in  conclulion^  the  petitioner  was  dedared  not  duly 
clcfled,  upon  that  charge,  and  his  agent  was  ordered 
into  cuftody  for  diftribiiting  bribes  to  the  cJdftors, 
10  Jourh.  522.  In  the  cafes  of  Chippenham  and 
Ayle{bury,in  1691.  lojourn.  6j8,  and644.  bribery 
was  Hkcwife  the  liibjedtof  the  petitions.      • 

In 
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hk  die  cafe  of  Stockbrtdge,  20  Dec.  i6^3)  the  Houfe 
<ieclared  the  ele<2ion  "  corrupt  and  void,**  and  ordcre4 
a  bill  to  be  brought  in  for  disiranchifing  the  berougb 
kkt  the  bribery  pradifed  at  that  eie&ion,  11  Jouriu 

36*  37- 

Perhaps  it  has  not  efcaped  the  reader's  obfervation, 
that  the  cafe  of  Bewdley  is  much  more  appofite  to  the 
argunient  to  which  this  note  refers*,  than  the  others  5 
becaufe  the  latter  came  within  the  penalty  of  the  refo- 
lution,  by  which  bribery  was  declared  to  be  a  caufe  of 
incapacitation;  whereas  the  former  was  determined 
Upon  the  general  law  of  Pariiament,  without  tlje  aid 
of  any  exprefs  refolution. 

P.  48.  (C.)  The  principal  obje<aof  the  bill  brought 
in  by  Lord  Mahon  at  the  latter  end  of  the  laft  Parlia- 
ment, was,  to  prevent  bribery  at  eleftions  committed 
by  paying  eleSors  for  lofs  of  time  and  travelling  ex- 
pences  :  The  firft  feftion  infliSed  a  penalty  of  500  K 
for  giving  any  reward  or  entertainment  to  an  eleSor, 
**  on  account  of  fuch  perfon's  having  voted  at  fuch 
cleftion,  or,  for  or  on  account  of,  or,  under  pretence  or 
colour  of,  any  lofs  of  time,  or  any  expence  or  expences 
incurred  by  fuch  perfon  on  account  of  fuch  eleftion,  or 
in  or  by  his  travelling  to  or  from  the  place  of  election 
or  of  polling." — By  the  fecond  fefiion,  the  Committee 
of  ek£Upn  was  dire£^d  to  declare  a  candidate  found 
guilty  of  (q  doing,  incapable  to  ferve  for  that  Parlia^ 
ment*  Thiebill  had  feveral  other  claufcs,  and  met  with 
great  oppofidon,  and  fome  amendment,  in  its  paflage 
through  the  Houfe  of  Commons,  When  it  came  into 
the  (loufe  of  Lords,  Lord  ManSsfield  oppofed  it.  ftre- 
nuoufly,  and  after  examining  its  principle  and  tendency 
tjirough  all  its  parts,  declared,  "  That  the  frcmsr^  of 
F  2  the 
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the  hill  muft  have  heen  ignordnt  of  the  law  as  it .  now 
ftandsj  or  they  never  could  have  thought  of  fuch  a 
hill: — That  the  crime  of  bribery  was  already  clearly 
and  fufflciently  afcertained  by  the  law;  for  which  reafon^ 
every  bill  prefcribing  new  modes  of  prevention^  tended 
rather  to  weaken  and  contrail  the  laiUy  than  to  enforce 
and  enlarge  it :  —  That  the  palliatives  of  the  bill  by 
which  it  endeavoured  to  allow  of  fatisfadlion  for  real 
expences^j  were  liable  to  great  fraud  and  abuftj  be^ 
caufe  men*s  employments  were  fo  various^  that  an 
hour  might  be  more  valuable  to  one  man  than  whole 
days  to  another^  which  rendered  the  difficulty  of  feU 
tling  fuch  accounts  infurmountahle :  —  Tlat  the  Jaws 
in  being  were  fully  adequate  to  the  punijhment  of  all 
colourable  and  evafvue  means  of  corruption^  under  pre* 
tence  of  paying  dehors  for  lofs  of  time  :  —  That  he^ 
had  heard  that  a  Committee  of  the  Houfe  of  Commons 
had  allowed  a  conduct  of  this  fort  to  pafs  uncenfured  t> 
but  that  if  any  fuch  determination  had  been  made^ 
it  was  clearly  illegal*^ — The  Lords  hereupon  rejefted 
the  bill ;  the  manner  of  doing  it  was  by  a  motion  for 
its  being  printed,  which  was  underftood  to  be  an  ex- 
tinguifhment,  becaufe  the  Parliament  was  expeScd  to 
be  prorogued  for  diffolution  the  next  day  (March  24). 

♦  The  bill  in  its  amended  ftate  contained  a  claufe  for  this  pur- 
pofe ;  its  fupporters  in  the  Houfe  of  Common^  explained  it  to  be 
an  allowance  of  fuch  payments,  provided  they  did  not  come  to 
the  vottr^i  hands  \  thus,  a  candidate  (it  was  faid)  might  pay  a 
coachman  for  conveying  his  friends  to  the  clc£iion,  but  not  the 
voters  themfclves  for  coach-hire. 

+  This  was  fuppofcd  to  allude   to  the  cafe  of  Worcefter  in 

P.  51. 
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P.  51,  (D.)  The  treating  afl:  has  a  more  compre- 
hcnfive  cxprefBon,  than  the  ftanding  order  of  21  Oft, 
1678  *,  on  which  it  was  founded ;  the  words  of  that 
refolution  are,  ^^  if  any  perfon  (hall  by  himfelf,  or  by 
any  other  on  his  behalf,  or  at  his  charge  at  any  time 
hefon  the  day  of  his  eledlion^  give  any  perfon  or  perfons 
having  vote  in  any  fuch  eleftion,  any  meat  or  drink 
exceeding  in  the  true  value  of  lol.  in  the  whole 
or  Jhall  before  fuch  eleRion  he  made  and  declared,  make  any 
other  prefent,  gift,  or  reward,  &c."  the  ftatute  defines 
riie  time  generally  **  before  his  ele^ioriy*  and  clafles 
in  one  fentence  both  the  entertainment  and  the  other 
prefents,  prohibiting  both  equally  within  the  fame 
period. 

But  the  greateft  difFerenqe  between  the  refolution  and 
the  ftatute,  confifts  in  the  evidence  required  of  the 
fafts ;  the  former  declares  the  fafts  alone  duly  proved 
to  be  bribery,  and  criminal ;  but  the  latter  infers  the 
guilt  from  the  objeft  and  intention ;  the  feveral  afts 
muft  be  done  in  order  to  be  ele£fed^  before  the  penalty 
attaches,  according  to  the  words  of  the  firft  fe£Uon  of 
the  ftatute. 

P.  62.  (E.)  In  confequence  pf  thefe  refoliXtions,  the 
Houfe  ordered  a  new  writ :  Mr,  Cator  did  not  ftand  a 
candidate  at  the  enfuing  election :  I  have  reafon  to  think 
that  his  declining  it  was  owing  to  an  opinion,  that  he 
had  been  indirectly  difqualified  by  the  foregoing  refo* 
lutions  of  the  Committee.  I  do  not  know  any  deci^ 
fion  in  the  Journals  upon  which  fuch  opinion  is  founded, 
but  thofe  who  fupport  it  argue,  that  when  the  fubjeft 
matter  of  a  petition  againft  a  fitting  member  is  bribery, 

•  9  Journ.  517. 

F  3  and 
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and  his  elefl:ion  is  afterwards  declared  void  upon  that 
petition,  it  muft  neceffarily  follow,  Aat  he  is  thereby 
found  guilty  of  the  charges  alledged  againft  him,  i.  *• 
of  bribery,  and  riicrcfore  becomes  liable  to  the  incft* 
pacity  inflifted  by  the  ftatute ;  that  this  confe4ttettce  i* 
Analogous  to  the  Cafe  of  a  judgment  at  law  fot  th* 
pfairttiff,  '^ich  following  upon  the  declaration,  iie-^ 
ceflarily  conviSs  the  defendant  of  the  charges  therein 
contained.  But  it  fhould  be  confidered,  that  the  de- 
termination of  a  Committee  is  not  connefted  with  the 
jjetition  in  the  fame  manner  as  a  judgment  at  law  i$ 
"^ith  the  declaration ;  becaufe,  in  the  cafe  fuppofedj 
%y  a  judgment  the  declaration  is  cxprefsly  referred  t^^ 
and  the  defendant  is  found  guilty  /*  in  manner  and  fortri 
as  the  plaintiff  hath  alkdged/*  Vi^hefeis  the  decifion  of 
^  Committee  is  feparate  and  ind^endent  *.  Again,  thd 
charges  of  a  declaration  are  fpecific  and  afcertainedj 
but  in  a  petition  of  eleftibh '  thty  are  generally  loofB 
artd  complicated';  befides  which,  th^  eftabliflied  method 
of  decifion  upon  it  is  kriowh  to  be  of  the  fame  fort, 
and  it  is  oftfeh  impoffible  for  the  parties  themfelves  to 
difcover  with  certainty  the  ground  of  the  judgment  from 
the  judgment  itfelf.  Although  a  petition  may  alledge 
bribery  only,  fpecifically  and  diftin£Hy,  it  will  be  (HH 
competent  to  the  Committee  to  determine  againft  tb^ 
fitting  member  upon  grounds  upon  which  he  may  bfe 
fgppofed  innocent;  thus,  they  may  think  that  the  votei 
may  not  have  been  bribed  with  the  privity  of  the  can- 
didate, or,  that  t^ey  were,  for  feveral  reafons,  reduced 
to  an  equality,  or,  that  the  petitioner  himfelf  may  have 
been  guilty  of  bribery  as  well  as  the  fitting  member ; 
thefe,  and  other  explanations,  may  be  given  of  deci- 
fions  like  the  prefent,  and  ought  to  be  received  in  the 

favourably 
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fkv<Hxrth\c  prciuttiption  of  innocence,  under  laws 
^vhich  eftabli(b  a  maxim,  that  guilt  is  not  to  be  pre* 
fumed*     The  fimple  refolution  of  a  void  clefttoii,  has 

ijo  reference  to  the  evidence  in  the  caufe,  and  it  feen)S 

I 

taore  coAfonitnt  to  hvefo  prcTume,  that  ihofe  who  pro- 
nounce upon  the  charge,  would  have  expreluid  theit 
Tenie  dF  the  fitting  member's  guilt,  if  thty  had  thought 
fo,  than  the  contrary. 

The  inftances  are  numerous  in  Which  it  has  beefa 
«xprefsly  declared,  that  parties  have  been  guilty  of 
bribery ;  from  which  it  might  well  be  inferred,  that 
"where  fueh  i  judgment  is  not  exprefsly  given,  thepirih^ 
'ciple  of  it  does  not  take  plaqe.  I  have  found  a  variety 
"of  cafes  in  the  Journals,  in  which  it  was  competent  to 
the  lofing  parties,  upon  fecond  elections,  to  have  taken 
this  obje^on  againft  the  fitting  members,  yet  they 
have  not;  the  following  are  of  this  fort.-^Cafe  of 
Steyning,  13  Journ.482. — Maidftone,  i4Journ.  73, 
•»— Bofton,  17  Journ,  145. — Newcaftle,  14  Journ.  315. 
—Sudbury,  14  Journ.  119. — Reading,  18  Journ.  455. 
—It  is  nt)t  very  eafy  to  difcover  from  the  Journals  what 
may  have  pafled  upon  this  queftioii,  becaufe  they  do 
not  .take  liotice  of  the  returns  of  members  not  peti- 
tioned agamft ;  fo  that  many  members  may  have  fate 
upon  fecond  ele£Hons,  whofe  former  feats  were  avoided 
upon  a  charge  ot  bribery,  vvithout  our  being  able  to 
diicover  this  in  the  Journals,  The  laft  cafe  I  have  ftiet 
with,  in  which  this  objeSipn  was  open,  is  the  <^afe  Of 
Poole  in  1769:  Mr.  Gulfton  petitioned  againft  Mr. 
Maugcr's  eleftion  upon  the  fole  ground  of  bribery  (32 
Journ.  3 1 ),  the  petition  much  rcfembled  that  in  this  cafe, 
no  evidence  of  any  other  charge  was  produced,  and  the 
Hpufe  declared  his  eleiStion  void  (ib,  107, 198,  I99)» 
F4  At 
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At  the  deflion  enfuing  upon  the  new  writ,  Mr.  Guir 
fion  a(id  Mr.  Mauger  were  candidates,  the  latter  was 
returned,  yet  the  other  never  petitioned  ^gainft  this 
return. 

I  have  heard  that  the  contrary  doiSrine  to  that  I  am 
contending  fpr,  was  eftabliflied  by  the  late  cafe  of 
Kirkudbrightj  but  I  have  examined  the  minuses  of  the 
two  Committees  of  178 1  and  1782,  and  find  it  is  quite 
ptherwife  :  In  the  general  election,  Mr.  Johnftqne  was 
returned  for  this  ftewartry,  and  Mr.  Gordon  petitioned  j 
the  latter  was  determined  by  tlie  Committep  in  17  81, 
to  haye  had  the  majority  of  votes,  but,  upon  the  evir 
dcnce  of  bribery  brought  againft  him  by  the  fitting 
member,  the  Committee  refolved,  That  Mr.  Gordon  had 
been  guilty  of  bribery  at  the  lajl  eleSiionfor  Kiriudbright*^ 
and  that  the  ele£tion  was  void.  Upon  the  fecond 
clcftion  the  fame. parties  became  candidates,  Mr.  John- 
ftone  produced  an  atteftpd  copy  of  the  above  refplutiofi 
againft  his  opponent,  to  the  eleftors,  and  informed  thena 
of  his  incapacity  thereby  5  notwithftanding  which,  Gor- 
don was  eledled  and  returned.  Jphnftone  petitioned 
sigainft  him  upon  the  ground  of  this  incapacity,  and 
upon  the  trial  of  his  petition  in  February,  1782,  the 
Committee  for  that  caufe  avoided  the  eleftion  of  Mr. 
Gordon  and  feated  the  other  who  had  the  minority  of 
votes.     See  38  Journ.  15,  245,  41^,  689. 

•  Jhc  ckairman  did  QPt  report  this  rcfolution  tq  the  Houfc. 
^cc  38  Journ- 2^5. 
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Qf  the  BOROUGH  of 


MITCHELL, 


In  the  County  of  Cornwall, 


The  Committee  was  chofen  on  Tuefday,  the  15th  of 
June,  and  confifted  of  the  following  Members  : 

Sir  Richard  Hill,  Bart.  Chairman. 
John  Kynafton,  Efq; 
John  Lowther,  Efq; 
William  Drake,  jun.  Efqj 
Sir  John  Woodhoufc,  Bart, 
Richard  Gamon,  Efq; 
Patrick  Hume,  Efq; 
Sir  Charles  Kent,  Bart» 
Sir  John  Miller,  Bart. 
Charles  Brandling,  Efq; 
Penn  Aflieton  Curzon,  Elqj 
George  Vanfittart,  Efq; 
George  Jennings,  Efq; 

Nominee, 
Of  Mr.  WiJbraham^ 
George  Dempfter,  Efq; 

Of  Mr.  Haixjkins^ 
Philip  Raflileigh^  filq; 

Petitioners, 
Roger  Wflhraham,  Efq; — Chriftopher  Hawkins,  Efqj 

Counsel, 

For  Mr.  TVUbraham^ 
ilr.  Morris — Mr.  Batt. 

For  Mr.  Hawkins^ 
Mr.  Lawrence — Mr.  Bofcaweru 
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C        A        S        E 

Of  the  BORaUGH  of 

MITCHELL- 

THE  Committee  met  on  wediiefday, 
June  1 6th; 

Mr.  Wilbraham's  petition  fct  forth 
a  charge  of  bribery  againft  Mr.  Haw- 
.kins,  and  alledged  that  a  majority 
iOf  perfons  legally  intitled  to  vote  had 
tendered  their  votes  for  the  petitioner,  but 
were  rcjefted  by  the  returning  criEcer,  by 
which  means  there  appeared  on  the  poll, 
for  the  petitioner  twenty-one  votes,  and  the 
like  number  for  Mr.  Hawkins,  in  coftfe- 
quence  whereof,  both  were  returned. 

Mr.  Hawkins^'s  petition  in  the  fame 
manner  complained  of  bribery  on  the  part 
of  Mr.  Wiibrahanj,  and  afferted  the  majo- 
rity of  votes  to  be  in  l^  own  favour;  but 

that 
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that  the  returning  officer,  by  rejefting  votes 
tendered  for  the  petitioner,  had  reduced 
the  numbers  for  each  to  the  equality  above- 
mentioned  *. 

In  confequcnce  of  this  double  return, 
the  Committee  direfted  the  following 
ftahding  order  of  the  Houfe  to  be  read  : 

•'  Ordered,  That  in  all  cafes  on  double 
returns,  where  the  fame  fhall  be  contro- 
verted, either  at  the  bar  of  this  Houfe,  or  in 
Committees  of  privileges  and  eledlions,  the 
counfel  for  fuch  perfon  who  fhall  be  $rft 
named  in  fuch  double  return,  or  whofe  re- 
turn fhall  be  immediately  annexed  to  the 
writ  or  precept,  fhall  proceed  in  the  firfl 
place -f." 

Accordingly,  as  Mr. Wilbraham  was  firfl 
named  in  the  return  his  counfel  opened 
his  cafe  firfl. 

The  lafl  determination  of  the  right  of 
elciStion  was  next  read,  and  is  as  follows  : 

^'  Refolved,  That  the  right  of  eleaion 
of  members  to  ferve  in  Parliament  for  the 

*  Votes,  May  25,  p.  16,  17. 

t  21  Journ.  89,  18  March,  1727-8. 

borough 
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iDorough  of  St.  Michell,  in  the  county  of 
Cornwall,  is  in  the  port-reve  and  lords  of 
the  manor  who  are  capable  of  being  port- 
reves,  and  the  inhabitants  of  the  faid 
Thorough  paying  feot  and  lot*."  (A.) 

Then  the  ftanding  order  of  January 

1 6th,  1735-6,  was  read-f,  for  reftraining 

the  counfel  from  offering  evidence  againft 

'  the  right  of  eleftion  declared  by  the  laft 

xefolution  of  the  Houfe. 

There  were  four  candidates  at  the  laft 
election  for  this  borough,  for  whom  the 
numbers  on  the  poll  ^-ere  as  follow :  For 
Howell        27 
Wilbraham  21 
Hawkins      2 1 
Bofcawen      1 5 
Mr.  Howell  was  allowed  by  each  party 
to  have  been  duly  eleded,    and  was  fo 
returned ;  the  only  difpute  was  between 
the  two  petitioners.     The  port-reve,  who 
prefided  as  returning  officer,  had  voted  for 
Mr.  Wilbraham,   and  upon  finding  the 
numbers  for  him  and  Mr.  Hawkins  equal, 

*  13  Journ.  416,  20  March  1700. 

t  22  Journ.  498.     See  i  Doug.  Eleft.  99, 

declared, 
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declared,  that  if  he  polfeffed  a  cafHng  voice, 
he  gave  it  for  Mr.  Wilbraham,  but  left  the 
cfFeft  of  it  to  future  difcuffion :  No  argu- 
ment was  now  ufed  before  the  Committee 
to  fupport  fuch  right  in  the  returning  of- 
ficer ;  it  was  given  up  by  Mr.  Wilbra- 
ham's  counfel  (B.) 

No  queftion  arofe  m  this  caufe  on  the 
right  of  eleftion. 

The  counfel  for  Wilbraham  founded  his 
claim  to  the  feat  on  two  points : 

Firft,  To  give  him  a  majority  on  the 
poll,  by  adding  to  his  numbers  one  vote, 
which  had  been  rejefted  by  the  port-reve, 
and  by  ftriking  off  two  from  Hawkins's. 

Secondly,  If  they  fhould  fail  in  the  firft 
point,  to  avoid  the  eleftion  of  Mr.  Haw- 
khis,  and  render  him  incapable  of  the  feat, 
by  proving  him  guilty  of  bribery  by  him- 
felf  or  agent. 

The  voter  rejefted  by  the  port-reve  was 
William  Nancarrow ;  he  claimed  to  vote 
as  the  occupier  of  a  tenement  called  Pari 
of  Swine  s,  and  had  been  rejected,  becaufe 
the  Port-reve,  upon  the  evidence  produced 
to  him,  thought  the  tenement  in  queftioa 

wa« 
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^^wis  occupied  by  one  Luke  Henwood,  and 

not  by  Nancarrow,  and  allowed  Henwood 

to  vote  for  it ;  he  voted  for  Hawkins. 

TWs  tenement  is  fituated  in  that  part  of 

the  borough  which  lies  in  the  parifh  of 

Ncwlyn;  the  rate  of  this  parifh  was  in  the 

ufual  form,  the  firft  column  defcribing  the 

fubjeft  rated,  the  fecond  the  occupier,  the 

third  the  annual  value,  and  the  fourth  the 

fum  affeffed  s  thtis, 

I.  s.  d. 


Swine*s  tenement 
Part  of  ditto 
Another  part  of  ditto 


R.  Parker 
J.  Parker 


I  7 
I  7 
I     7 


It  was  for  this  other  part  of  ditto  that 
l^ancarrow  claimed  to  vote  :  The  counfel 
for  Mr.  Wilbraham  contended,  that  the 
"blank  in  the  occupier's  column  was  to  be 
-i^ed  up  with  his  name;  on  the  other 
fide  it  vws  contended,  that  Henwood  ought 
to  ftand  there  *.     Witnelles  were  called  to 

afcer- 

♦  There  were  fome  other  inftances  of  blanks  for  the 
t)Ccupier's  name  in  this  rate.  It  was  determined  long 
4igo,  that  payment  to  fuch  a  rating  is  fuiEcient  to  gain 
a  fettlement  j  in  the  cafe  of  Heavytree,  in  Devonlhire, 
»  ^696,  reported,  2  Salk.  478.  the  feiSojJS  had  ad- 
judged. 
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afcertam  the  point,  and  the  principal  mat- 
ter in  difpute  feemed  at  laft  to  be,  whether 
Nancarrow  had  paid  the  rate ;  for  in  gc*- 
neral,  in  fcot  and  lot  boroughs,  a  man  mtiO: 
be  rated  and  pay  ^  in  order  to  derive  the  pri- 
vilege of  voting  from  his  occupation.  As 
the  dilpute  turned  on  fafts  merely,  I  do  na 
more  than  ftate  it  generally,  according  to 
the  plan  I  have  laid  down  for  compiling 
thefe  Reports. 

The  two  votes  objefted  to  on  Mr. 
Hawkins's  poll  were  thofe  of  Luke  Hen- 
wood  above-mentioned,  and  of  Jofcph 
Hooper ;  the  cafe  of  the  former  depended 
on  that  of  Nancarrow  3  as  to  the  latter,  it 
was  admitted  that  he  was  rated  by  name 
and  had  paid  to  the  rate  5  the  objeftion  was 

judged,  that  a  rate  on  the  houfe  without  a  rate  on  die 
perfon,  was  not  fufiicient  to  make  a  fettlement,  but 
the  Court  of  King's  Bench  quafhed  the  order  of  fef« 
fions,  and  this  judgment  has  been  confirmed  frequently 
fmce  J  particularly  in  a  cafe  reported,  Doug.  543.  of 
the  parifh  of  Heckmondwick,  where  the  occupier  paid 
to  a  rate  under  the  name  of  a  perfon  deceafed  ;  which 
cafe  was  founded  upon  one  in  Mic.  18  Geo.  III.  The 
King  and  WalfaU^  where  the  defcription  in  the  rate 
was,  "  Late  Lowbridge's." 

3  ^  that 
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tliat  it  the  time  of  his  being  rated,  which 
was  z%  Eafter^  1783,  he  was  not  the  occu-* 
pier  of  the  tenement  for  which  he  was 
rated,  and  did  not  become  fo  till  the  July 
following. 

When  the  counfel  for  Wilbraham  were 
going  to  produce  evidence  of  this  fa6l,  the 
counfel  for  Hawkins  otjefled. 

That  the  Committee  ought  not  to  receive 
fuch evidence  atthis  diftance  of  time,  bccaufe 
the  ftatute  17  Geo.  IL  ch,  38.*  f.  4.  which 
empowers  parties  aggrieved  by  fuch  a  rate  to 
Appeal  to  the  quarter  feffions  againft  it, 
confines  the  appeal  to  liienext  feffions  (C). 
That  the  objeftion  now  made  to  Hooper 
ought  to  have  been  the  fubjefl  of  an  appeal 

•  It  Is  in  Aibftance  as  follows : 

•'  If  any  perfon  Ihall  be  aggrieved  by  any  rate  or 
^nfleflment  made  for  relief  6f  the  poor^  or  (hall  have  any 
jnaterial  objedion  to  any  perfon*s  being  put  on  or  left 
out  of  Aich  rate  or  affeffmcnt,  or  to  the  fum  charged  on, 
any  perfon  or  perfons  therein,  or  to  any  thing  done  by 
the  juftice  or  overfeer,  he  may,  giving  reafonable  notice 
to  die  churchwardens  or  overfeers,  appeal  to  the  next 
ieffions ;  but  if  reafonable  notice  be  not  given^  then  the 
juftices  (hall  adjourn  the  appeal  to  the  next  quarter  fef- 
iions  after/' 

G  ta 
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to  the  feffions,  which  is  the  prcjpcr  juafo 
didion  for  determituEig  fuch  cafes ;  and  liiiB 
parties  not  having  taktn  that  CQurfe,  as  liiQ 
ftatute  direfts,  xm&  H  confidflred  to  haic 
acquiefced  in  the  rate ;  That  the  Cpmnuttee 
under  thefe  circumflances^  would  make  the 
rate  their  guide,  conformabLy  to  the  pracr 
tice  of  former  Committees,  particularly 
thofe  of  St.  Ives  *,  and  Peterborough  if^,  in 
which  this  queftion  bad  been ,  very  fully 
confidered  and  very  deliberately  determior 
ed :  That  in  thofe  cavii^  a  diflinifbion  \ad 
been  allowed  between  cafes  which  coBcqrgk 
the  rating  only,  and  thofe  in  which  tbe 
parifh  officers  are  charged  with  criminaUtx 
in  making  the  rate ;  in  the  latter  a  greatec 
latitude  being  permitted  to  the  parties 
complainings  That  if  fuch  a  charge  were 
now  made,  there^niight  be  r^afQufpreutefn 
ing  into  xhfi^  complaint,  but  :that  not  beings 
the  cafe,  the  Committee  ought  rather  to 
follow  an  eftablifhed  rule,  than  open  their 
jurifdiaiQn  to  all  thie  iaqttij:ie§.Qf  a  ^QWX  of 
fli^arter  ftffiqns. 

*  2  Doug.  Eleft.  393,  to  396. 
t  3  Doug.  Eled.  loi,  ^o.n6. 

The 
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The  connfel  for  Mn  Wilbraham  very 

eaitdtdly  afiowed  the  prc^iiety  of  diis  argu** 

rneot  i  they  £aady  That  although  it  was  im^ 

poffijbtefcarbim  tohave  had  the^  benefit  qfan 

appeal  tgamft  Hk  rate,  as  not  heihg  witluii 

the  ffSiy  and  not  having  at  that  time  anf 

oomie&ion  vrit|i  Mitahell;  yet,  as  the  pro*^ 

per  remedy  by  appeal  had  been  marked  out 

by  theftatute,  and  the  deciiions  of  the  St.  Jves 

aadPettrbofough  Committees  were  direftty , 

in  point  to  this  qneltion,  and  had  been  de^ 

iiberatdby:  made,  they  fubmitted  to  their 

authority  and  renounced  the  obje6liDn  to 

ifoopor's  vote.        ' 

.The leraaining  pa^  of  die  cafe  upon  th^ 
charge  of  bribery,  confiited  of  evidence  to 
prove  Mr.  Hawkins  guilty,  by  having  en- 
deavoured to  corrupt  a  voter  by  mentis  of 
one  Qurgenven,  faid  to  be  his  agent,  and 
^o,by  having  made  tfie  fame  attempthim- 
Mf.  ' 

As.  to  the.firft,  two  virxtuefles  were  called 
oix^  part  of  Wilbraham  to  ptx>ve  ^ 
agency  of  Curgenven;  from  whom,  it  «p^ 
pew6A,  that  he  canvalied  the  town  inc^m^ 
pany  sfuh  Hawkkis,  that  he  alib'  wont 
G  z  about 
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about  alone  to  afk  votes  for  him^  that  ^he 
aiked  the  vote  of  one  of  the  witnefles  for 
Mr.  Hawkms  in  his  prefence  and  jointly 
with  him,  that  Curgenven  was  fteward  to 
Lord  Falmouth,  on  whofe  intereft  Mr. 
Hawkins  ftood,  and  that  he  and  Curgen-^ 
ven  refided  together  during  the  eleflion  in 
the  houfe  of  an  agent  of  Lord  Falmouth's; 
After  this  evidence,  Wilbraham's  coimfel 
called  a  witnefs  in  order  to  prove  an  a£tof 
bribery  by  Curgenven ;  this  was  obje£ted 
to  by  the  counfel  on  the  other  fide,  whd 
argued,  . 

That  fufficient  evidence  had  not  ,beea 
produced  of  the  agency  of  Curgenven  toin-» 
title  the  party  accufing  to  offer  evidence  of 
his  afts  fo  as  to  affefl  Mr.  Hawkins;  That 
they  ought  to  ftiew  that  he  was  an  agent 
for  other  purpofes  than  canvafling,  and 
had  fome  authority  for  the  purpofe  then 
carrying  on ;  or  at  leaft,  for  the  difpofal  of 
money  for  the  expences  of  the  deftionj 
That  an  agent  was  one  emphy(d  to  aSifor 
another  ^y  and  though  the  modes  of  this 
employment  are  fo  various  as  to  be  almoft 
indcfinitei  ,yet  there    are  certain  generaj 

*  See  3  Doug.  Eleft,  aCj. 

prin- 
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principles  by  which  judges  fhould  always 

be  direftai  to  their  conclufions  upoti  the 

futgefl:}  one  of  thefe  is,  that  fome  allowance 

or  approbation  exprefs  or  implied,  or  fub-r 

(equent  aflent  on  the  part  of  the  principal 

to  the  aft  of  the  fuppofed  agent,  ought  tp 

be  proved,  before  the  guilt  of  that  a6l  can 

be  imputed  to  the  principal :  That  in  the 

prefent  inftance  no  previous  authority  or 

ibbfequent  aflent  on  the  part  of  Hawkins^ 

liad  been  proved  as  to  any  other  afts  of 

Curgenvcn  than  his  aflcing  votes  for  him  j 

in  which  he  had  done  no  more  than  one 

fSriend  may  lawfully  do  for  another,  and 

wMch  is  often  done  by  perfons  between 

whomi  and  the  candidate  there  is  no  privity 

or  connexion:    That  the  confequencea 

would  be  monflrous  of  determining  that  ^ 

candid^e  fhould  be  anfwerable  for  the  con-i> 

duft  of  thofe  who  may  have  accompanied 

him  in  his  canvafs  or  folicited  votes  for 

hims  any  man  might  in  this  mann^be  en-t 

abled  to  avoid  the  eleftion  of  his  opponent. 

That  it  might  perhaps  be  jufl  to  pre^ 

fume  the  principal's  aflent  in  cafes  where  a 

previous  fojmdation  has  been  laid  for  it  j 

G  7  as. 
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As,  ^  ittftattccj  in  the  Bhaftefbury  cafe. 
Where  an  iMclmation  to  fuccced  by  brib^ 
was  ckariy  j)noved  by  the  'detkratfewn  of 
Sykes  ^'  tkaf  he  ^ould  J^end  bis  miln6i^  in 
wier  to  get'  the  berough  *;"  fuch  evideiici 
<if  general  coftdiiA  is  tintamount  to  thd 
particular  proof  of  j)e¥fohir  affent  in  thi 
|>rincipat ;  that  is,  it  faifeS  a  prefuffl{>tiOti 
of  it  fo  ftroftg,'  that  it  i^  incutobent  ori  tht 
other  party  to  clear  hirn&lf  t:  In  the  toft 
cafe  of  Criddade,  in  1781,  fimilar  circiim-^ 
ftarices  slppearedoA  the  part  Of  the  candt'^ 
dates  ;  but  as  nothing  of  this  foil  has  been 
Attempted  by  Mr.  Hawkins,  ancj.  no  ill^aS 
condud:  has  been  proved  againft  him,  the 
Committjce  ought  to  fejeft  the  evidenbe 
offered  to  induce  a  prefumption  of  htfl 
guilt  j  particularly  when  it  is  m  thie  ^bwKP 
of  the  adverfe  party  to  examine  Cargcn^tt 
himfclf  as  to  the  authority  thai  Mr^ 
Hawkins  tnay  have  given  him  on  du4 
fuljcat- 

*  This  expreflion  was  not  cited  from  Mr.  Douglas's 
report  of  that  cafe. 

t  See  3  Doug.  Elefii:.  267, 272,  the  cafe  of  anageiit 
iiot  allowed  to  be  called  on  the  part  of  ^fttting  mem- 
hir^  when  thus  accufed. 
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-  Tbi  ^d&cM  for  Mr.  WUbraham  argu- 
Idj  Th^  if  it  W6re  requimt  iti  ftteh  cafes  td 
brijAg  ttVidtnce  of  exprefe  ageiay  for  tlw 
pUfpi6ft  df  bnbery,  it  would  be  alnroil  im*- 
poffible,  from  the  nature  of  things,  ever  to 
fffove  d  tafldidate  guilty  of  bribery  by  his 
:^fttsj  All  difcovery  from  that  quarter 
tlrOtlld  bS  thereby  at  Onee  ftlut  out :  But 
fht  iMAt  (6f  6\^dence  generally  praftifed  ia 
Conrittiiil^i  has  been  miich  mor6  liberal ; 
itajhmble  tvidMce  oi  agency  is  all  they  have 
ttiqijittid  in  thdfe  afts  by  which  the  piill- 
dpai  is  afl^ed.  Such  wais  the  jM-d^ce  m. 
the  eafe  <Jf  Ilthefter  *,  and  the  laft  Cafe  of 
Critldade,  and  others  that  might  be  men- 
tioned} in  the  latter  the  circumftances  c^ 
jtgenty  Wert  not,  as  has  been  faid  on  thfe 
dthef  fide,  deduced  from  the  general  c<»i^ 
duft  rf  the  candidates,  but  very  fimikr  tb 
Aofe  of  the  pfcfent  cafe:  BriftoW  was 
tiiere  proved  to  be  the  agent  of  Lord  Pdrt" 
chefter,  it  was  proved  that  Macpherfoh 
ftood  on  L6fd  Pbrtchefter's  intereft,  and 

•  I  prefuihe  the  pbint  alluded  td  is  that  irt  3  Doug. 
^1«A.  j6<?,  i6i  i  Mr.  Morris,  who  in  his  argument  re- 
^rred  to  thefc  cafes,  had  been  counfel  in  both  of  tlpeiri. 

G^  that 
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that  Briftow  canvailed  for  him  in  company 
with  Lord  Portchefter  ^who  was  then  g 
commonner) ;  under  thefe  circumftances 
evidence  of  Briftow's  afts  of  bribery  was 
received  againft  Macpherfon, 

It  is  not  denied  that  there  may  be  agent* 
employed  in  different  charaflers  at  elec-^ 
tions^,  and  that  an  ag^nt  for  one  bufinefy 
may  have  no  conn^dion  with  other  fchemes 
of  the  candidate  5  an  ag?nt  may-  be  apt- 
pointed  to  attepd  the  poll,  to  order  an 
jentertainment,  &c.  which  employments 
may  be  diftinft  from  c^ch  other,  ai>d  this 
jdiftinftion  is  the  fubjedt  of  proof.  3nt  if 
^  candidate  will  cany  his  friend  along  with 
him  throughout  the  el^ftion,  and  bejoine^J 
with  him  upon  aU  occafions,  he  myft  anr 
iwer  for  the  confequences ;  common  exr 
perience  juftifies  the  prefumption  of  9 
clofe  connexion  between  them.  As  tp 
ihe  argument,  that  there  ought  to  beiomp 
prpof  of  affent  of  approbation  qn  the  patt 
of  the  principal^  the  ruje  of  eyidempe  i)ear? 
the  contrary  way ;  in  fuch  circumftances 
Jiis  afenf  />  f$  be  prefumed  to  the  a6ls  of 
Juch  ajx  ?gent^  and  it  is  ineumbent  on  th? 

jian^- 
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candidate  to  prove  the  diffent,  as  he  ealUy 
may,  if  it  exifted :  This  is  conformable  to 
the  general  praftice  of  mankind,  and  to 
the  acknowledged  principles  of  the  times. 

But  without  enterij^  fo  minutely  into 
the  queftion,  it  feemsiprily  neceflary  to  fay, 
that  the  objection  has  been  taken  too  foon; 
if  the  evidence  before  given  fhall  not  be 
confiimed  by  that  which  is  to  follovyr,  it 
can  da  no  harm :  Perhaps  the  maimer  in 
which  Curgenven  may  appear  to  have 
a6led  upon  this  occafion,  may  fcrve  to  prove 
at  the  lame  time  his  agency  and  the  bribery 
cbmpleatt 

The  Committee  after  having  deliberated 
on  the  queftion  came  to  a  refolution, 
"  That  Curgenven's  agency  had  not  yet 
been  proved/' 

The  counfel  feeming  to  have  doubts  as 
tp  the  effeft  of  this  refolution,  the  chairman 
gdfterwards  explained  it  by  faying, "  theCom- 
mittee  did  not  mean  hereby  to  preclude 
them  from  going  into  evidence  of  theafts  of 
Curgenven,  or  any  other  evidence  to  fup- 
port  their  cafe  3  that  they  would  be  imder- 

ftoo4 
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the  G6Wttfel  for  H^kittS  ftill  Wiflifcd  16 

l^uireirf  ftirtlief  prodf  of  Cuf^enven's 
dgericjr,  bfefefe  the  adfhiflrori  of  tvidefitecbf 
HJ*  af^^r^Btrt  the  Chiiinftah  feid  k  hlid 
B6eh  ftiflkitntly  explaihed,  afiddtfired  thit 
liie  c^ttrife  ritig&t  flr6cetd. 

I  hivfc  thofught  propter  io  tmiH  at  |Jarfi* 
ctflkr  rtatttheHt  of  the  evideilte  df  ifttv 
Mbet^,  foi-  a  rtifoW  Whith  rttnft  hivt  66* 
(Itiritd  frfeqtwntly  t6  th«fe  Who  hitc  4te6ft 
ufed  to  draw  conclufions  of  fa6t  frcWl  tlMi 
teftimony  of  witnefles  delivered  viva  voce ; 
the  great  advantage  which  this  kind  of  tef- 
tirhony  has  over  written  depofifjons,  con- 
Jlfts  iii  the  oJDpbrtunify  of  bbl^rvirig  the 
manner  and  character  with  which  a  wlt- 
nels  ^ealcs ;  from  thefe  is  derived  the  beft 
meafure  for  ifceffaming  the  credit  due  to 
hihi.  j^ut  fhis  advantage  is  often  loft  by 
committing  it  to  writing ;  a  written  depO- 
iition  may  haves  all  the  circuftiftarices  6f 
authenticity  and  tfiifh,  which,  if  delivfefddi 
by  the  deponent  before  a  jui^,  folght  h^v^ 

beon 
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beeh  dirregarded.  It  feemed  to  me,  that 
the  Committee,  in  forming  the  opinion  I 
am  about  to  mention,  of  the  fafts  of 
bribery  related  by  the  witnefs  (for  there  was 
but  one  to  this  point)  muft  have  been  led 
by  his  appearance  and  manner,  to  give 
little  credit  to  his  evidence :  It  would  there- 
fore be  ufelefs  to  ftate  the  particulars  of  it, 
fincfe  a  written  narrative  of  the  fafts  might 
want  fbme  of  thofe  qualities  which  led  to 
the  decifion. 

The  Committee,  at  thfe  end  of  the  day 
on  which  Mr,  Wilbraham^s  counfel  finifti- 
ed  his  cafe,  after  the  leading  counfel  for 
Mr.  Hawkins  had  concluded  his  obferva- 
tibfis  upon  it^  Refolved, 

*'  That  it  is  the  opinion  of  thi 
Comtriittee,  that  no  fufEcient  proof  of 
bribti7  has  been  brought  againft  Mh 
itawkins,  dnd  that  no  evidence  need  be 
Stalled  in  his  juftification  on  that  point." 

The  chairman  immediately  commtini- 
Ctlted  this  refolutiori  to  the  parties. 

Mr.  Hawkins's  cafe  being  thus  relieved 
from  the  charge  of  bribery,  coniifted  of 
Uiree  pajts^  which  were^ 

%  .  Firft, 
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iFirft,  To  maintain  an  equality  witji  his 
opponent  upon  the  evidence  aheady  pro^ 
duced  on  his  part. 

Secondly,  To  ftrike  off  four  of  his  votes 
upon  particular  obje6lions. 
.    Thirdly,  To  add  one  vote  to  his  own 
poll  whom  the  port-reve  had  rgedted* 

For  the  reafon  before-mentioned*,  I 
fliall  give  only  a  fummary  view  of  the  fe* 
yeralhfads. 

Upon  the  firft,  it  was  contended,  that 
Wilbraham  had  not  eftablifhed  by  evidence 
Nancarrow's  right  to  vote,  as  paying  to 
the  rate  for  the  tenement  claimed  by  him, 
and  that  therefore  he  could  not  be  added 
to  his  poll :  But  fuppofing  the  court  to  b? 
of  opinion,  that  Henwood's  vote  could  not 
be  fupported  on  the  other  fide,  his  lofs 
would  be  amply  compenfated,  for  upon  the 

Second  head,  They  objeded  to  two,  W. 
Saundry  and  W,  Parkes,  for  not  being 
rated :  Thefe  men  voted  for  tenements  in 
Newlyn  parifh,  under  the  rate  made  a^ 
Eafter  1783.  It  is  ufual  to  make  the  rate 
^nually  about  the  time  of  Eafter,  for  th9 

*  Page  80. 

•  year 
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year  \preceding,  and  the  new  rate  for  this 
parifh  had  not  been  made  at  the  time  of 
the  eleftion*:  The  above  rate  therefore 
defcribes  tlie  occupiers  of  the  year  1782, 
or  thofe  at  the  time  of  the  rate :  In  it  no 
occupier's  names  are  given  to  the  tene- 
ments for  which  they  voted,  and  the  coun- 
fcl  for  Hawkins  faid,  they  would  prove, 
that  neither  of  the  two  was  in  poITcffion 
in  the  year  1782,  nor  till  Chriftmas  1783^ 
and  confequently  could  have  no  title  to 
vote*.  . 

They  objefted  to  a  third,  H.  Treweek, 
junior,  for  occafionality ;  that  he  was  put 
into  a  colourable  poffeflion  of  the  tene- 
ment for  which  he  voted,  for  eleftion  pur- 
pofess  and  to  the  fourth,  J.  Parker,  that 

;  *  The  election  came  on  April  6th,  Eaftcr-dajr  waft 
April  nth. 

♦  The  argument  ufed  upon  the  obje£Hon  to  Hooper*$ 
vote  by  thecounfel  for  Mr.  Hawkins  (fee  p,  81O  mi^t 
hsLrc  been  ucgedhere  in  favour  of  Mr.  Wilbraharo,  if 
At  names  of  the  voters  had  been  inferted  in  the  rate  ^ 
but  as  no  names  are  fpecified  in  the  rate  for  the  tene- 
ments of  thefe  voters,  there  could  be  no  foundation  for 
the  appeal  given  by  17  Geo.  II.  ch,  38.  as  to  the  two 

t.,  3  h« 
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he  was  not  a  true  inhabitant  of  Mi^chett^ 
but  of  the  neighbouring  nUage  of  St. 
Auitie,  and  that  his  mother  in  fad:  occa^ 
ped  the  tenement  for  which  he  voted. '   ; 

Third  head,  Frederick  Knight  had  ten- 
dered his  vote  for  Hawkins  for  a  tenement 
in  that  part  of  the  borough  which  lies  in 
the  parifh  of  St.  Enoder,  and  had  been  re« 
jf:6ied  by  the  port^rare  xxfcm  an  olyeflion 
taken  on  .the  part  of  Wilbra^m,  agakift 
the  rate  of  this  parifh^  m^de  on  the  26dl 
of  March  1784,  for  occafionality  :  It  wa^ 
alledged  to  haye  been  made  before  the 
ttfuat  time,  for  the  purpofb  of  the  ele6Hoii^ 
and  that  therefore  no  right  to  vote  c6ul(d 
be  gained  imder  it  (D) :  Knight's  naaoM^ 
was  on  this  rate,  but  not  on  the  fqimer^ 
No  other  objeftion  was  made  to  his  vote^ 
and  the  counfel  for  Mr.  Hawkins  under- 
took to  prove  the  rate  to  have  been  dijly 
made,  and  without  ^ny  vjiew.to  the  eleCf» 
tion;  but  they  laid,  it.would.be  an  imma^ 
terial  qucftion,  and  the  poH  would  not  be 
afRdled  by  it,  becaufe,  if  it  cpujld  be  fujpr 
ppfed  that  the  obj?6Uon  ftipwU  prevail  1«t 
fore  the  Committee,  it  would  give  efFeft  t9 

the 
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the  rate  of  Eafter  1783  :  In  this  rate  the 
name  gf  W.  Henwood  ftaflds,  who  ten- 
dered his  vote  for  Hawkins,  and  had  been 
refufed:  (but  his  name  had  been  ftruck  out 
of  the  rate  of  this  year,  upon  an  appeal  to 
the  feffions />zr^  the  eleftion;)  if  Knight 
therefore  fhould  be«reje£Ud,  W.  Henwood 
muft  be  received  in  his  room.  This  man 
ftpod  in  the  fame  predicament  as  Jofep^ji 
Hopper  bQfpre-niQntipne4  (in  p.  So.)  ^ni 
^  begn  far  that  c^ufc  rg^^ed  hy  the 
Pbrt-reve ;  but  for  the  reafon  which  de- 
termined Hooper's  cafe,  ought  now  to  bei 
f eftored  to  t^e  poll^  if  th^e  ipquii:y  iQtQ 
Knight's  cafe  ihpuld  make  it  neceilaiy'^. 

Upon  thefe  fev^ral  quefticmsy  which  eon- 
fifted  fometimes  of  law  mixed  with  faft, 
the  Copimitt^e  decjar^  ?xo  feparate  qpir 
^up^,  bqt  dete?:Riined  gen^r^Uy,  l^hatMr. 
Hawkins  'iDas  duly  r$tuvnid\  and  duiy^ 
ek5ied\  which  refolutions  the  chairman 
reported  to  the  ypufe  Ju^e  21  -f . 

•  Upon  comparing  the  relative  dates  of  Eafter  and 
die  rate  of  St,  Exigder  in  former  years,  with  thofe  of 
this  yev,  the  laft  r^te  appeared  to  be.  juftified  by  pre- 
cedent. See  27  J'ourn.  254.  upon  the  fame  queftion 
in  the  cafe  of  Mitchell  in  1755- 

t  Votes,  p.  258. 
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PAGE  77,  (A.)  The  right  of  elefl-ion  to  Pariio- 
ment  in  Mitchell  has  been  various ;  in  the  firft 
cafe  in  the  Journals  in  in^ch  it  appears  to  have  been 
difputed)  the  fuccefsful  candidates  were  chofen  by  per« 
fons  called  Burghers^  (a  name  which  I  do  not  find  ex* 
ifting  atprefent  in  the  borough)  to  which  eledion  it  is 
faid  *<  the  inhabitants  alfo  condefcendei-y*  the  rejeded 
candidates  were  chofen  by  iwiniy*four*  2  Joum  lo* 
A.  D.  1640.  Thefe  twenty-four  are  explained  in  die 
next  cafe,  which  was  in  i66o»  to  be  <<  two  elixori 
chofen  by  the  lord  of  the  manor,  and  twenty-two  of 
the  freemen  chofen  by  the  faid  elizors."  The  right  of 
eledion  was  then  difputed  between  them  and  the  com-^ 
^  monalty  at  largey  and  was  decided  to  belong  to  the 
former,  8  Journ.  qi.  They  do  not  appear  to  have 
claimed  this  right  in  the  conteft  next  following  in  the 
Journals,  which  was  in  1689  j  the  petitioner  there  con- 
tended  for  a  right  in  *^  the  inhabitants  paying  fcot  and 
lot,"  which  appears  to  have  been  contrafted  with  that 
o(  boufekeepersy  without  any  mention  on  cither  fide  of 
lords  of  the  manor  ;  however,  the  Houfe  then  came  to 
a  refolution,  declaring  the  right  to  be  "  in  the  lords  oS 

the 
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the  manor  Itabk  to  be  chofen  port-reVes^  and  in  fhe 
houflidders  not  receiving  alms/'  See  lo  Journ«  272^ 
306^  307;  -  This  right  was  agreed  to  in  the  contefted 
dedions  next  fc^owing  ;  but  in  that  which  gave  o^^ 
cafion  to  the  laft  determination,  the  petitioner  aflerta 
the  right  to  be  the  fame  which  the  Houfe  refolve, 
though  it  does  not  appear  that  the  fitting  member  re- 
lied upon  any  other.  See  13  Journ.  335,  416.  Since 
tbe  year  17005. 1  do  not  find  any  diipute  about  the  righf 
of  eledion* 

The  conftitution  of  Mitchell  is  this:  A  fuperior  ot 
lu^  iord^  and  five  mefne  or  deputy  lords  who  bold  of 
ium ;  the  port-reve  who  prefides  in  the  borough,  is  one 
9f  the  deputy  lords  annually  chofen  to  that  office  at  the 
eourt-leet  of  tbe  high  lord ;  the  high  lord  has  not  the 
privilege  of  voting  for  members  of  Parliament..  It  is 
Jioi  corporation  and  never  was,  notwithftanding  the  ufe 
of  die  words  commonalty  znd/reemen  in  the  firft  reiblu« 
tioDS-Of^the  Houfe  of  Commons.  Willis,  in  his  No- 
titia 'Parliamentaria,  2d  vol.  p.  155,  fays,  it  firft  feni 
tDfcmbers  to  Parliament  in  the  fixth  year  of  Edward  VL 
in  tiie' return  of  that  year  it  is  called  villa  Mychdi  iii 
odbers  fubfequent,  burgus  vel  viUa.  Perhaps  ^<t  free^ 
mm  alluded  to  in  the  Journal  are  thofe  whom  W11U» 
(p«  157.)  calls  a  jury  of  the  principal  inhabitants^  who, 
he  fiiys,  choofe  the .  port-reve,  and  ufed  to  choofe  the 
members ;  in  this  fenfe  the  word  freemen  is  only  a 
tranilation  of  .the  Uberi  homines^  or  homagers,  of  the 
antient.  feudal  court :  In  the  fame  manner  Willis  fpeaks 
of  the  ^^  fritnun  of  St.  Germains,"  and  "  burgejfes  of 
St.  Mawesj"  (expreffions  likewife  found  in  the  Jour- 
nals) though  thefe  borojughs  are  not  corporations ;  in 
Weftminfter  alfo,  which  is  no  corporation,  there  is  % 
court  of  burgefTes. 

H  I  have 
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I  have  been  led  to  theie  particular  oMtrvatioiit  oH 
llle  ftale  of  Mitchell,  by  a  doubt  contained  in  a  judki^f 
out  noie  fubjoined  by  Mr.  Douglas  to  the  cafe  of  Poolt 
(a  Doug.  Eled.  p.  298  )•  It  is  there  queftioned^  oj^oii^ 
die  audiori^  of  Lrord  Hdt»  whether  inbMumU^  aoi 
incorporated,  are  legally  capable  of  the  right  of  fendU 
hig  members  to  Parliament,  except  by  prefcriptioai 
die  cafe  of  Weftminfter  there  mentioned,  (hews  te 
audior's  own  opinion  upon  the  ful^d.  He  to  eoii*' 
firmed  by  many  other  inftances ;  Mitchell  is  one,  tte 
right  of  reprefentation  commenced  tiiere  in  the  fimie 
teign  with  that  of  Weftminfter;  in  Callington,  Neir^ 
port  in  Comwalls  and  Minehead,  none  of  which  Mt 
corporations,  the  right  of  elefiion  is  in  rnhtUidktls^ 
yet  dieir  reprefentation  has  alfo  commenced  witl^  ^htmi^ 
of  memory :  Newport  hating  firft  fentmefmben  teite 
ireign  of  Edward  VI.  the  two  others  in  the  Migtt  W 
Elizabedi. 

The  truth  is,  that  no^fyftem  foundtd  on  fiiajdimdt 
modern  law,  can  account  jnftly  for  (he>  wottderfili  W<- 
fiety  that  occurs  in  parliamentary  reprefentatiMv  li 
its  origin  it  is  ^itimly  feudal,  and  iu  modem  mfir  ca» 
only  be  explained  by  tracing  die  cbangfss  whklk  fcwjii 
tenures  and  feudal  principles  hare  nndergone. 

The  antknt  hiftory  of  borougiis  does  u^t  confiroi 
die  opimon  above  referred  to,  whkh  Lord  Chief  Juftico 
Hok  defivered  in  the  -cafe  of  Aihby  and  White:  For 
diere  is  good  reafon  to  believe,  that  die  eledions  i» 
boroughs  were  in  the  beginning  of  refirejfeAiadoii  po^ 
pular ;  yet  in  the  reign  of  Edward  h  diere  were  not 
perhaps  thirty  eorponidons  in  the  kingdom :  Who  then 
eledttd  die  members  of  boroughs  not  incorporated  f 
{riatnl/)  die  ii^bitants,  or  burghers  (for  at  th«t  thno 
I  cfnf 
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bMry  if^iabitant  of  a  borough  was  called  a  burgefs) ; 

iMid  Hobart  refers  to  this  ufage  in  fupport  of  his  opinion 

in  die  cafe  of  Dungannon;     Hob.  15.    X2  Co.  I2I. 

The  manner  in  which  they  exercifed  this  right,  was  the 

ftnie  as  that  in  iriiich  the  inhabitants  of  a  town»  at 

this  dajTf  hold  a  right  of  common,  or  other  fuch  privi« 

lege^  wUch  many  pof&fs  who  are  not  incorporated  *• 

When  I  (peak  of  corporations  in  the  foregoing  paffiige, 

I  life  ^e  word  in  that  fenfe  in  Which  it  is  now  under- 

ftood,  to  mean,  bodies  pdttic  having  perpetual  fuccef- 

fioa  and  poftffing  various  independent  powers  which 

iodividads  cannot  attain :  But  we  muft  not  imagine 

Ibaf  dxfe  powers  were  conveyed  to  boroughs  In  the  firft 

dMMets  Which  they  received  from  their  feudal  tcfve'^ 

mgn,  whether  king  or  l0rd»    It  appears,  from  the- 

4bte  of  die  boroughs  of  this  kingdom  defcribed  in 

DcMcfday-book,  all  of   which  are  quoted  by   Dr. 

Brady  in  hin  Hiftory  of  Burghs,  that  the  inhabitants  of 

Ifaem^  in  the  period  of  that  furvey,  were  the  vaflals  of 

the  lord  of  the  borough^  (who  in  many  was  the  king) 

or  villeins  sypendant  or  in  grofs :  They  paid  for  their 

lands  and  dwellings  diflFerent  fervices  to  the  lord,  and 

generally  a  kind  of  proteSion  money  for  liberty  of 

trading,  for  exemption  from  certain  burthens,  and  for 

odier  privileges,  according  to  the  fituation  and  extent  of 

die  borough.    As  their  numbers  and  wealth  increafedf 

.  iktf  became  able  to  buy  in  thefe  rents  and  fervices,  die 

lu6g  or  lord  re&rving  only  a  chief-rent  in  their  flead, 

and  thus  they  procured  grants  that  their  borough  fhould 

he  *»  Stir  burgus,"  and  they  diemfelves  became  "  /f-. 

hri  burgenfes,''  i.  e.  emancipated  from  d&e  rigours  oC 

die  feudal  fubjeftion,  in  the  fame  manner  as  '£&fri  ^9-^ 

*  See  Co.  Lit.  110,  b« 
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mines  were  contradiftinguifhed  from  bondmen*  Bo- 
roughs upon  the  fea-ceaft  were  the  firft  in  procuring 
thefe  grants,  from  their  greater  fubftance,  and  frodi 
the  defire  of  the  inhabitants  to  obtain  the  freedom  of 
their  port  to  themfelves.  Hereby  the  fovereign  yielded 
up  the  immediate  fruits  of  his  lordfliip,  either  for  a 
fum  of  money,  or  certain  annual  rent,  or  in  order  to 
improve  his  eftate  by  the  encouragement  of  trade. 

To  one  who  does  not  confider  the  fubjedl  in  liiii 
point  of  view,  the  expreffion  "  liber  burgus",  it>  the 
firft  charters  to  boroughs,  containing  the  firft  and  great- 
eft  privilege  in  them,  muft  appear  unintelligible;  But 
ft  will  be  found  to  have  been  the  moft  eflential  pkrt  of 
the  charter,  for  as  their  former  ftate  wa&a  dependent 
vaflalage  of  the  loweft  kind,  they  are  thereby  raifed  to 
k  ftate  of  freedom,  and  thdr  place  of  refidence^  dictt 
burgh,  is  made  free  too,  and  exempted  from  theimfne-^ 
diate  jurifdiflion  of  the  lord.  This  is  the  ori^  of 
free  boroughs  and  free  burgefles  *  5  in  the  firft  charter 
to  DunWich,  King  John  grants  "quod  burgum'  de 
Dunewic  fit  liberum  burgum  noftrum ;''  fo  to  Bridge- 
water,  *^  dile<fto  &  fideli  noftro  Willielmo  Brieverquod 
bruge  Walteri  fit  liberum  burgum  &  quod  ibi.fit  libe- 
rum mercatum  &  unaferia ^cum  theloneo,  pdagio^ 

pontagio,  paflTagio,  leftagio,  ftcllagio,  &  cum  omnibus 
aliis  liberis  coofijctiidinibus  ad  liberum  burgtim— - 
pertinentibus.     Conceffimus  etiam  praedifl;o  Willielmo 

quod  praedicSH  hurgenfes  Jul fint  liberi  burgcnfes,- 

&c.'*  Brady  Hift.  Bur.^  Appendix  13  &  22,  the  au- 
thor has  there  printed  feveral  other  charters  of  the  fame 
import.  In  the  firft  charter  to  Pontefrad,  dated  ia 
11^4,  the  lord  of  the  borough  grants  to  his  burgefiea 

•  Sec  Brady  Hift.  Bur,  100. 

of 
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ibf  Pontefrad  their  liberty  andfrii  burgage,  and  their 
tofo,  yielding  yearly  for  all  fervicc,  and  for  every  whole 
toft  12  d :  For  this  and  (bme  other  favours  the  burgefles 
pay  their  lord  300  marks.     The  ftate  of  fervitude  in 
ivhich  the  inhabitants  of  towns  were  held  under  the 
feudal  fyftem,  prevented  them  from  improving  their 
fituation  to  their  own  benefit,  or  to  their  lord's  :  Con- 
fiderations  of  this  kind  may  have  occafioned  the  firll 
grants  of  privileges  to  them.     But  the  idea  of  a  cor- 
poration, corpus  politicumy    the  univerjitas  of  the  ci*. 
vilians,  the  communitas  of  the  feudifts,  is  furely  of 
k  date  long  fubfequent  to  that  of  becoming  liber  burgusm 
AMiough  many  towns,  and  particularly  London,  aro 
,4X>w  called  corporations  by  prefcription  •,  that  is  not 
So  well  warranted  by  the  truth  of  hiftory,  as  by  the  fa- 
Touring  principles  of  our  law.      The   conqueror's 
charter  t  to  London  grants  indeed  the  privileges  en- 
Joyed  under  his  predeceflbr,  but  thefe  feem  to  be  no 
more  ^an  that  the  citizens  fhall  be  freemen  [lawytorthy 
is  the  term),  and  be  capable  of  the  right  of  inherit! ng> 
a  ftate  manifeftly  contrafted  with  that  of  being  in  do^ 
minio  domini'y  it  isaddreflcd  to  the  bifliop  znA  port-reve^ 
but  that  alone  does  not  prove  it  to  have  been  a  corpo- 
ration, for  the  port-re ve  was  an  officer  employed  to  re- 
ceive the  King's  port  duties,     Robertfon,  in  his  proofs 
and  illuftrations  to  the  firft  volume  of  his  hiftory  of 
Qiarles  V.  J  juftly  diftinguiflies  between  the  inftitUr 
tioh  of  communities^   and  thefe  charters  of  immuniiy 
or  franchife  j  according  to  him,  charters  of  cominu- 
nity,  ot  thofe  which  ere&ed .  corporations,  were  not 

•  See  Brady  Hift.  Bur/ 16a     '  +  Brady  Hift.  Bur.  28. 

J  P.  89  &  301, 
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common  in  Fnmfe  tUl  die  beginning  of  the  tvdft|| 
^ntury :  And  as  it  is  allowed  by  pi^r  antiquarians,  dia| 
Eiigland  generally  followed  Fiance  in  her  pclitic^l  Uh 
ftitutions,  it  is  nof  probable  that  charters  of  inc^rpo^ 
fation  took  place  in  Englaiid  till  after  diat  pericd.  Tlie 
cruiades  bad  made  the  i|atio|is  of  fbe  nordi  and  weft 
of  Europe  acqi^nted  with  the  advantages  >fhidi  (bo 
fitiesof  Ittily  derived  from  their' independence i,  wdl 
(as  there  is  room  fqr  CQnjedure  on  tbis^bjed)  I  flioqUi 
imagine  that  tl^pie  iiations  may  l^ve  learnt  die  OEieduMli 
fif  conveying  equ?!  powers  apd  privileges  to  their  own 
cities,  by  the  revival  of  the  knowledge  of  the  civil  Um 
III  the  fir^  part  of  the  twelfth  century;  henoedteymf 
|uye  tal^en  the  jura  timvirfit^if^  which  are  eflentiaHy 
4iBFerent  fron^  the  liberiates  hurgt^  and  hence  peiiia|i| 
began  a  practice  which  h;^  eftabliihed  a  ma^m  in  At 
law  of  France,  as  well  as  in  our  own,  dif^  corpora*^ 
Cions  ca|i  pisly  derive  their  exiftefice  from  l)^  crowai 
to  incQrporate,  is  a  royal  prerogative ;  but  it  is  plaia 
from  what  is  (aid  above,  th^^t,  to  enfranchife,  was  die 
prerogadv^  of  every  feudal  lord*     S^e  Du  Cange'a 
jSlofikry  oil  the  word  Commuma :  This  audior  derives 
fhc  inditutipn  of  corporations  JQ  France  from  die  ik^ 
fign  of  its  Kings,  firft  praAifed  by  Lewis  VU^  to  raiie 
them  up  againft  the  power  of  bis  barons :  If  it  wecr 
fe,  it  li^rell  accounts  far  the  principle  by  wbiph  this  rig|ht 
became  s^ppn^riated  to  die  lovereigi^. 

P.  7^.  (B.)  GIanville,.inhts  Reports,  p.  21,  £91, 
^  of  common  right  in  cafe  of  equality  of  voices,  dK 
inayor  of  a  town  bath  no  cafting  or  pver-nding  voioe 
in  the  affirofadye  to  carry  an  ^ledion,  without  the 
help  of  a  cuftom,  or  fome  other  fpecial  matter,  to  ena- 
ble him  in  that  Vc^lf*v      But  die  dehors  ougbt  lo 

coi^dnue 
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CCMitiiiuc  together^  or  meet  agaia  by  adjournment,  till 
they  can  agree  to  an  election  by  plurality  of  voices/' 
I  bave  met  with  two  cafes  in  the  Journals,  wherein  th^ 
Houfe  have,  in  the  firft  inftance,  and  without  waiting 
fcr  an  enquiry  into  the  merits,  or  tor  petitions  from 
the  parties,  declared  the  election  void,  on  account  of 
Ibis  equality  of  voices  i  but  it  is  not  likely  that  thefe 
precedents  wilt  be  followed  now.  In  the  cafe  of  Ti- 
wtfon  b  17109  there  were  three  candidate!^  all  of  whom 
Im4  an  equal  pumber  of  votes,  for  which  caufe  the 
Bfliiiie  avoided  the  elefidon,  and  ordered  a  new  writ^ 
before  the  time  for  ddivery  of  petitions  had  expired  *• 
The  £une  had  been  done  before  in  the  caie  of  Gatton 
10  ^660,  where  there  were  four  candidates,  for  three 
cf  whom  the  votes  were  equal,  and  for  the  fourth  there 
was  a  fmaller  number  ft 

P*  8z*  (CO  I  do  not  )piow  any  cafe,  in  which  it  has 
been  determined  tb^tt  by  the  conftruSion  of  this  a3^ 
Ae  appeal  muft  be  to  die  ieffions  next  after  the  rate  ; 
-  lo  the  ftat.  13  &  14  Chsp-les  II,  ch.  la*  f#  %•  it  is  ia 
the  fame  manner  direAed,  that  the  afq^al  of  anyperfon 
l^rieved  by  an  order  of  removal,  fludl  be  to  the  fuxi 
fefions :  It  was  determined  in  the  King's  Bencb^  that 
ihe  M£xt  quarter  feffions  alluded  to  by  this  a£t,  to  which 
^e  i^>peal  muft  be  brought,  is  the  next  after  the  party 
if  grieved^  12  Mod.  33^  i  which  is  not  by  the  iigning  of 
the  order  by  the  juftices,  but  by  the  removal  in  execu-p 
tioA  of  it,  2  Stra.  831.  So  it  might  be  faid  of  an  ap« 
peal  againft  a  rate,  that  (he  party  is  not  grieved  til) 
called  upon  for  payment  ^  but  it  fliould  be  obferved, 
that  there  is  this  difference  between  the  two  e afes^^  tha% 

^  ii  Joum*  407.  t  ft  Jottrn«  13. 

H  4  ap^rty 


104  NOTES. 

a  party  cannot  be  prefumed  to  have  notice  of  an  order 
of  removal  till  it  is  executed  j  whereas  public  notice  of 
a  rate  is  always  given  in  the  church  the  next  funday  af- 
ter it  has  been  allowed,  (by  17  Geo.  II.  c.  3.  f.  i.)  of 
^hich  all  the  parifh  are  prefumed  to  be  informed,  and 
laches  might  juftly  be  imputed  to  hini  who  does  not 
know  it. 

The  ftat.  43  Eliz.  ch.  2.  limits  no  time  for  an  appeal 
authorifed  thereby,  but  direfb  generally,  that  if  any 
perfon  is  aggrieved,  the  juftices  in  their  feffioiis  fhall 
have  cognizance  of  the'  matter  *j  and  fpme  perfohs 
were  of  opinion,  that  an  appeal  againft  a  poor-rate 
imder  that  aft,  notwithftanding  the  17  Geo.  II.  ch.  38. 
might  ftill  be  preferred  to  any  feffions,  indefinitely,  be- 
caiife  the  objedb  of  the  two  ftatutes  are  different  f  • 
But  it  was  deterpiined  by  the  court  of  King's  Bench  in 
laft  Trinity  term  J,  in  the  cafe  of  the  borough  of  Pen- 
ryn,  that  an  appeal  againft  a  poor-rate  muft,  by  the  ij 
Geo.  II.  ch.  38.  be  brought  to  the  next  feffions,  in  all 
cafes ;  and  that  this  aft  is,  as  to  that,  a  repeal,  or  rather 
limitation  of  43  Eliz.  ch.  2. 

P.  94.  (D.)  By  the  report  of  the  contefted  eleftioh 
for  Mitchell  in  1755,  (27  Journ.  254,  &c.)  there  ap- 
pears to  have  been  then  a  fimilar  objeftion  taken  againft 
the  rate :  There  had  been,  previous  to  that  eleftion, 
a  monthly  rate  made  on  the  day  on  which  the  eleftion 
was  proclaimed  j  but  the  party  taking  the  objeftion  did 
not  rely  folely  upon  that  j  they  went  into  an  examina- 
tion of  the  particular  articles,  in  order  to  prove  not 
only  that  the  rate  had  been  unfairly  made,  and  occa- 
fionally,  but  likewife  that  this  had  been  done  for  the 

f  5eft.  6.  t  Sec  3  Burn's  Juft.  '303',  J  3th  edit. 

%  Trin.  24  Geo.  III. 

purpofi 


NOTES.  105 

pttrpofe  of  giving  votes  to  improper  perfons.  The  An- 
gle objedlion  of  occafionality,  to  the  rate,  feems  not 
to  be  a  fufficient  caufe  for  avoiding  a  right  in  other  re- 
fpe^ls  lawfully  acq uire4  under  it  3  for  if  a  man  isjuftly 
rated,  it  would  be  hard  %o  involve  him  in  the  fraud  of 
thofe  who  may  have  abufed  their  o£Eice  in  making  the 
rate. 

There  is  a  manifeft  difference  between  this  cafe,  and 
that  of  derivative  titles  in  corporations  gained  under 
prefiding  officers,  illegally  made  \  becaufe  in  them  the 
origin  of  the  title  is  intrinfically  illegal  ^  whereas  here  it 
pnly  becomes  voidable  by  matter  extrinfic,  and  to  cer- 
tain purpofes  only :  For  without  queftion  fuch  a  rate 
would  be  effedlual  to  every  purpofc,  but  that  of  the 
ele£lion«  In  the  cafe  of  St.  Giles,  Cripplegate,  and 
St.  Mary,  Newington,  in  Viner's  Abr.  tit.  Settlement^ 
K.  9.  it  was  determined  by  the  court  of  King's  Bench, 
that  a  man  may  gain  a  fettlement  by  being  rated  and 
paying  to  a  rate  not  legally  made  :  Viner,  in  a  mar- 
ginal note  to  that  cafe  fays,  *'  it  was  held  to  be  a  con- 
tributing to  the  public  levies  of  the  parifli,  and  the 
parifh  have  had  as  much  benefit  of  the  contribution,  as 
if  it  had  been  a  good  rate."  In  the  fame  manner,  the 
Committee,  on  the  cafe  of  Milborne  Port,  (iDoug. 
Eleft.  129.)  where  there  were  two  fets  of  perfons 
iilaiming  to  be  parifh  officers,  determined,  "  That 
perfons  rateable  having  paid  to  the  rate,  though  that 
rate  be  made  by  officers  illegal  or  doubtful,  have  a  right 
to  vote  as  inhabitants  paying  fcot  and  lot/' 
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CASE 

Of  the  BOROUGH  4F 

D     O     W     N     T      O     N, 

In  the  County  ef  Wiltj. 


The  Committee  was  chofcn  on  Thurfday,  the  17th  of 
June,  1784,  and  confifted  of  the  following  members  i, 

John  Parry,  Efq;  Chairman. 
Francis  John  Browne,  Efq; 
George  White  Thomas,  Efq; 
John  Call,  Efq; 
Filmer  Honeywood,  Efq; 
Lord  Apfley. 

Edward  Miller  Munday,  Efq; 
Richard  Slater  Milnes,  Efq; 
Henry  Addington,  Efq; 
Brooke  Watfon^  Elfq; 
Hon.  Edward  James  Eliot. 
William  Leman,  Bart* 

NomTnee  s,"^ 

Of  Shafio  and  Conway ^ 
Right  Hon.  William  Eden. 

Of  Bouverie  and  Scott y 
Lord  Advocate  of  Scotland. 

Petitioners, 
The  Hon.  Henry  Seymour  Conway,  and  Robert  Shafio, 
Efq;  upon  one  return;  the  Hon.  Edward  Bouverie, 
and  William  Scott,  Efq;  LL".  D.  upon  the  other. 
Certain  Freeholders  of  Downton  in  the  Intereft  of 
Shafto  and  Conway,  and  James  Hill  and  George 
Quinton,  Freeholders  of  Downton,  in  the  fame  In- 
tereft, by  two  feparate  Petitions^ 

Counsel, 

For  Shafio  and  Conway^ 

Mr.  Serjeant  Adair,  and  Mr.  Douglas. 

For  the  Freeholders^ 

Mr.  Piggott. 

For  Bouverie  and  Scott, 
Mr>  Wilfon,  and  Hon.  Mr.  Erfldnc. 
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'  I  ^^HE  Committee  met  on  fiiday  the 

X      1 8th  of  June: 

The  petition  of  Shflfto  and  Conway,  and 

«f  the  eleftors  m.  their  intereft,  alledged  that 

3Henry  Hartifon,  Efq;  was  the  legal  returning. 

officer  of  the  borough,  that  his  return  was 

the  legal  one,  and  that  the  petitioners  had  the 

xnajority  of  legal  votes  ^  That  John  Dagge, 

^ent.  had,  without  any  right,  taken  upon 

lumfelftoafl  as  returning  officer,  and  had 

rqefled  many  legal  votes  forjthe.petitioncrs^, 

and  received  many  illegal  ones  for  Bouverie 

and  Scott,  whom  he  had  falfely  returned  aS; 

burgefles  in  prgudice  of  the  petitioners. 

The  petition  of  Hill  and  Quioton  contain-^ 

cd 
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ei  the  fame  allegations,  and  alio  a  c6in» 
plaint  that  their  votes  had  been  rgefted  by 
both  returning  officers. 

The  petition  of  Bouverie  and  Scott  fet 
forth.  That  the  legal  returning  officer  of 
the  borough  is  the  bailiiF,  or  fteward,  of  the 
lord  of  the  manor  and  borough  of  Down«». 
ton  or  his  deputy  5  that  at  the  laft  deflioni 
Jofeph  Eldcrton,  Efij^  was  bailiff  or  ftew* 
ard,  and  appointed  John  Dagge,  Efq;  to  be 
his  deputy  for  the  election  who  was  the 
proper  returning  officer,  and  had  returned 
the  petitioners  by  a  great  rn^nty,  but  that 
Mr.  Hanifon  had  ufurped  the  office  under 
a  deputation  from  '  Serle,  E£]s  and 
by  illegally  admitting  and  rgeding  votes 
had  procured  a  m^ority  for  Shafts  mi 
Conway.  —  That  Shafto  and  Cwiway  had 
alfo  been  guilty  of  corrupt  pradlices  *  at 
the  eledkion,  and  that  the  former  was  diC* 
qualified  *  from  being  cledlcd  by  holding  M 
place  in  the  cuftoms  ^f*. 

^  *  Neither  of  thefc  charges  was  proceeded  upoaia 

the  caoie. 

t  Votes,  as  May,  p.  1 8.    t6f  May^p.  54.    27  May, 

P*  58.    3  J«««»  P*  I34* 

This 
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This  bcmg  the  cafe  of  a  double  return^ 
theftanding  order  of  i8  March,  iyzj^%^ 
wa3  referred  to,  which  dire^»  '^  That  in 
ftich  ,cafe$>  the  party  whofe  name  ftands 
firft,  or  whofe  return  is  next  to  the  writ, 
fiiaU  be  confidered  as  the  petitioner,  in  the 
fonn  of  proceeding  */' 

According  to  this  order  the  counfel  for 
Shafto  and  Conway  opened  their  cafe  firft, 
their  return  being  immediately  annexed  to 
the  wiit. 

There  is  no  refolutibn  of  the  Houfe 
concerning  the  right  of  eledlion  in  Down-* 
ton,  but  it  has  been  always  underilobd  to 
be  a  borough  of  burgage  tenure,  and  the 
right  of  eleftion  to  be  in  the  freeholders  of 
antient  burgage  tenements  holden  of  the 
lord  of  the  borough  under  the  ufual  con- 
4tdotts ;  and  it  was  fe  agreed  by  both  fides 
on  the  prefent  occafion. 

Theqoeftions  agitated  in  this  caufe  being 
wry  important  to  thofe  who  are  interefted 
in  this  fpecies  of  property,  (perhaps  more  {o 
than  any  which  have  yet  arifen  out  of  the 

*  ^See  die  Order  in  p.  76* 

fubjcd. 
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fubjeft)  and  the  decifions  having  been 
diftinftly  and  deliberately  given  upon  each, 
their  authority  as  a  precedent  may  hea- 
after become  valuable j  for  which jreafon,! 
have,  in  the  following  report  treated  eacfai 
queftion  feparately,.  although  in  the  coxuia 
of  proceeding  and  arguments  of  caunH 
during  the  trial,  many  were  blended. toge- 
ther* .  .  '  -  *  '  .  '  'i. 
The  -points  now  in  dilute  arc  totally 
different  from  thofe  agitated  in  thelaliS 
contefts  for  this  borough,  yet  it  may!  b? 
ufeful  fhortly  to  .ftate  the  nature  of  thofo 
contefts.  There  have  been  three  before 
the  Houfe :  of: Commons  firice  the  yeajf 
1774 ;  the  firft:  of  thefe  being  reportedly 
Mr.  Douglas,  is  too  well  known  to  require 
any  particular  relation:  The  difpute. then 
turned  upon  the  fpUtting  and  the  occqfi^ 
onality  of  the  votes,  upon  either  or  botb. 
of  which  points  the  decifion  may  have  been 
founded;  but  as  it  involved  both,^ neither, 
was  afcertained;  the  event  was  unfavour- 
able to  Mr.  Duncombe^s  intereft  *.     A  va-r 

*  I  Doug.  Elea.  207. 

cancy. 
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Ouicy,  by  the  death  of  one  of  the  members, 
having  occafioned  a  new  eleftion  in  1779, 
Mr.  Duncoriibe  was  returned  without  op- 
poiition  * :  He  did  not  live  to  enjoy  his 
ieat     Upon  his  death,  a  new  election  hap- 
pened  which  was    contefted  by  Mr.  B. 
Bouvcrie  and  Mr.  Shaftoj  Mr.  Bouverie 
was  returned  and  Mr.  Shafto  petitioned 
againft  his  ekftion  ^f ;  the  merits  of  the 
cafe  before  the  Committee  which  fat  upon 
this  petition,  turned  upon  the  occafionality 
cf-  the  votes  for  Mr.  Shafto.     Their  de- 
termination was  in  favour  of  Mr.  Shafto  J, 
by   which  they  in  eiFeft  decided,    T}iat 
4beobje&ion  ofoccafionality  did  not  attach  upon 
mtes  of  Burgage  tenure  ( A) .     In  the  general 
eledion  of  1780,  a  cbntefl;  arofe  between 
other  parties  founded  folely  upon  the  fame 
.otge£tion  of  occafionaflity  §,   which  was 
very  ftrenuoufly  argued  by  the  petitioners* 
^couniel  before  the  Committee,  whofe  deter- 
mination confirmed  the  former. 

.  ♦37  Journ.  461,499. 
t  See  the  petition,  37  Journ.  521. 
X  37  Journ.  608. 
§  See  the  petition,  38  Journ,  17. 

I  Jlitlierto 


fi4  C    A    S    E      iV. 

Hitherto  the  ftate  of  property  <rf  die 
contending  parties  in  this  borough  had 
hecn  different  from  that  in  which  they  ftood 
^t  the  laft  ele<aion.  The  late  Anthcxrif 
Duncombe,  Lord  Feverfham,  was  prc^ii- 
4Ctor  of  the  greater  part  of  the  burgages  itk 
Downton,  to  fbme  of  which  he  was  intitkd 
under  a  fettlement  of  Sir  Charles  Dun- 
combe,  the  reft  he  had  purchafed :  Upon 
his  death  in  1763,  without  male-iffu^,  the 
fettled  eftate  defcended  to  the  late  Mr. 
Duncombe ;  the  remainder  of  his  eftates  ia 
Downton  he  by  will  direded  to  be  fidd 
for  the  benefit  of  his  two  daughters,  giving 
the  refufal  of  them  to  the  Duncom^  h^ 
mily  in  order  to  prevent  difputcs :  The 
prefent  Earl  ^  Radnor  married  one  of  the 
daughters,  Mr.  Bowater  the  other;  Nfe. 
Duncombe  left  a  daughter,  married  to  Mp^ 
Shafto,  to  whom  he  bequeathed  his  Dowiv- 
ton  eftate.  The  trufts  of  Lord  Fever- 
(ham's  will  not  having  been  carried  into 
execution,  the  manner  in  which  his  truf- 
tees  exerted  the  influence  of  his  property, 
occafioned  a  new  fcheme  of  eleftion  in 
Downton  after  the  diflblution  of  the  late 

Par- 
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cancy,  by  the  death  of  one  of  the  members, 
having  occafioned  a  new  eleftion  in  1779, 
Mr.  Duncombe  was  returned  without  op- 
poiition  * :  He  did  not  live  to  enjoy  his 
feat  Upon  his  death,  a  new  election  hap- 
pened  which  was  contefted  by  Mr.  B. 
Bouvcrie  and  Mr.  Shaftoj  Mr.  Bouverie 
was  returned  and  Mr.  Shafto  petitioned 
againft  his  eleftion  ^f-,  the  merits  of  the 
cafe  before  the  Committee  which  fat  upon 
this  petition,  turned  upon  the  occajionality 
of'  the  votes  for  Mr.  Shafto.  Their  de- 
termination was  infavour  of  Mr.  Shafto  J, 
by  which  they  in  cffeft  decided,  "That 
ibeobjeBim  ofoccafionulity  did  not  attach  upon 
nfotes  of  burgage  tenure  ( A) .  In  the  general 
^edfcixmof  1780,  a  conteftarofe  between 
otlleF  parties  founded  folely  upon  the  fame 
otge£tion  of  occafionatUty  §,  which  was 
very  ftrenuoufly  argued  by  the  petitioners* 
^coun&l  before  the  Committee,  whofe  deter- 
mination confirmed  the  former. 

♦  37  Journ.  461,499. 

t  See  the  petition,  37  Journ.  52 1. 

X  37  Journ.  608. 

5  See  the  petition,  38  Journ.  17. 
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On  Daggers  poll. 

iFor  Bouveiie  44 

Scott  43 

Shafto  2  i 

Conway^        i 

Majority  for  Bouverie      42 
Scx)tt  41 

Thus  it  became  neceffary  to  det3ermine> 
|)revioufly  to  the  examination  of  the  me- 
rits, by  which  poll  the  Committee  were  to 
proceed  in  their  inquiry;  or  in  other 
words,  which  of  the  two  returning  officers 
was  the  legal  one.  This  queftion  being 
entirely  diftinft  from  the  merits'  of  the 
eleflion,  the  Committee,  as  well  as  Ae 
counfel,  were  defirous  to  have  it  feparateljr 
largued  and  determined.  It  was  Accord- 
ingly proceeded  on  in  the  firft  plate! 

The  fafts  out  of  which  it  arofe,  and 
which  were  either  proved  or  admitted,,  were 
thefe. 

The  Bifhop  of  Winchefter  is  chief  lord 
of  the  hundred,  manor  and  borough  of 
Downton;   the  manor  and  bott)Ugh  are 

,  leafed 
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leafed  out  for  lives,  and  have  fo  been  from 
the  reign  of  Elizabeth,  in  the  ordinary 
mode  of  Bifhop's  leafes  -,  the  prefent  leflee 
of  which  is  Sir  Philip  Hales,  as  truftee  for 
the  daughters  of  the  late  Lord  Feverfham. 
The  words  of  the  leafe  defcriptive  of  the 
premifes  granted  by  the  Bifhop,  are  thefe 
following : 

"  All  that  his  lordfliip,  manor  and  burgh 
"  of  Downton,  with  Charlton  Knighten- 
^*  hold,  in  the  county  of  Wilts,  together 
*^  with  all  and  Angular  the  rights,  mem- 
^*  bers  and  appurtenances  thereof,  and  all 
**  the  houfes,  lands,  tenements  and  here- 
**  ditaments,  rents,  reverfions,  fervices, 
"  views  of  frank  pledge,  leets,  hundreds, 
«  courts,  perquifites  of  courts,  heriots, 
"  amerciaments,  waifs,  eftrays,  goods  of 
"  felons,  fugitives,  deodands,  wards,  reliefs, 
**  &c.  &c.  with  all  and  Angular  their  ap- 
**  purtenances  to  the  faid  manor  and  burgh 
**  or  either  of  them  in  any  wife  belonging 
•'  or  appertaining,  or  which  have  been  de- 
^  mifed  or  reputed,  parcel,  or  member  of 
f  ^  the  faid  manor  and  burgh/' 

^  1 3  Thefe 
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Thefe  terms  have  been  uniformly  in-, 
ferted  in  all  fornier  leafes,  one  of  \fy;hich,  in 
the  reign  of  Elizabeth,  and  another  in  the., 
reign  of  Charles  I.  wgre  read- 

The  biftiop,  as  lord  of  the  hundred,  ap^ 
points  a  bailiff  of  the  hundred,  vyrho  hplds 
a  hundred  court  and  collefts  the  ^ifljop!^ 
rents ;  the  ftile  of  this  office  is,  "  The  oj5if», 
of  bailiff  of  the  bailiwick  of  the  lordjChip  of 
Downton^'  it  is  at  prefent  held  by  Mn 
Serlc,  under  a  patent  granted  by^  tlje.  Bi-!^ 
fhog  in  1772,  to  him  and  ^r.  i?uthy. 
jointly,  he  being  the  furvivor  (B.  i.)^  Mr. 
Harrifon  afted  as  returning  officer  at  tJiQ: 
late  eleftion,  under  a  deputation  fcOm.Mr, 
Serle,(B.2.) 

The  leffee  of  the  manor  and  bprpugh. 
appoints  a  fteward,  who  holds  the  manor 
and  borough  courts,  and  coUefts.the  copy- 
hold and  burgage  rents  3  Mr.  Elderton.  ia(, 
the  prefent  fteward,  from  whomj  Mr. . 
Dagge  received  a  deputation  at  the  late, 
election  ^.    The  manor  and  borough  arq^ 

*  Mr,  Elderton*s  appointment  to  the  ofEce  of 
fteward,  and  his  deputaticjn  to  Mr.  Dagge  w^rc.bpth 
produced  in  evidence,     See  (B,  3,  and  4,) 

both 
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Both  williin  thehundm!,  biit  are  diftiiia: 

Ixith  in  bouiidaiy  and  jnrifilidtion ;  thefor* 

mer  is  all  copyhold,  the  latter  all  freehold; 

the  hundred  and  the  bailiwick    are  the 

lame,  extending  more  than  twenty  miles, 

and  coiftiwrehiending  feveral  towns  and  roy- 

aldt!6.    No  perfon  holds  a  court  within 

the  manor  and  borough  but  the  fteward  of 

the-  leflfee  5  but  in  the  borough  of  Hindon, 

wMch  is  likewife  within  this  hundred,  the 

Slflioip''s  bailiff  is  the  returning  officer. 

As  far  back  as  the  records  of  this  bo- 
rcRighcan  be  traced,  i.  e.  from  the  year 
1593,  to  the  year  1670,  the  returns  to 
Parliament  were  made  by  the  Bifhop's  bai- 
,liflf  often  ftiling  himfelf  in  the  return, 
"  bailiff  of  the  hundred,"  from  that  period 
to  1780,  the  returns  were  made  by  the 
Aeward  of  the  borough. 

The  evidence  produced  on  this  point  by 
the  counfel  for  Shafto  and  Conway  con- 
filled  of 

The  grant  to  Duthy  and  Serle,  which  i? 

in  the^*  fame  form  with  the  former  grants 

of  the  office. 

Serle'sdeputationtoHarrifon,(B  i.and2-) 

1 4  The 
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The  regifter  book  of  the  Dean  anci; 
Chapter  of  Winchefler,  in  which  there  iS' 
an  entry  dated  1 6  January,  1593,.  whereby  '• 
the  Bifliop  grants  "  officium  baKivi  balli- 
vatus  dominii  de  Down  ton  &  omnium  & 
fingulorum  maneriorum,  &c."  to  John  iand 
William  Stockman,  the  father  amd.  fort 
jointly. 

A  return  to  Parliament,  in   1620,  hj 
William  Stockman,  ^i?///  bunJ.'  deDtmnton^ 

A  return  in  1 623 ;  in  this  the  name  of  the; 
perfon  called  "  ball/  hund.  ■  de  Dovvnt^n,'*' 
is  obliterated,  but  it  is  figned  by  Wi.Uiam  : 
Stockman. 

Three  other  returns  by  the  fame  Williarat 
Stockman,  two  in  1625,  and  one  in  1640W' 

An  entry  in  the  fame  regifter,  dated  7-" 
Nov.  1 660,  of  a  grant  of  this  office  by  the^  . 
Biftiop,  in  the  fame  terms  as  the  former  to^ 
Jofeph  Stockman  and  William  his  fon. 

A  return,  dated  i  April,  1 661,  by  Jofeph 
Stockman,  confifting  of  two  indentures  of  *. 
the  fame  day,  in  one  of  which,  one  mem- 
ber, Gilbert  Rayley,  Efqj  is  returned,  ano-^ 
ther  member,  Walter  Buckland,  in  the 

other  (C), 

The 
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The  Commons  Journal  of  17  May, 
1661  *,  which  is  as  follows : 

"  Serjeant  Charleton  reports  from  the 
faid  Committee,  touching  the  double  re- 
turn for  the  borough  of  Downton,  th^t 
Gilbert  Raleigh,  Efq;  and  Water  Buckland, 
Efq;  are  returned  by  one  indenture  •,  and 
John  Elliott,  gentleman,  and  Giles  Eyre, 
Efq;  by  another  indenture ;  and  the  opi- 
nion of  the  Committee,  that  Mr;  Raleigh 
and  Mr.  Buckland  being  returned  by  the 
proper  officer,  ought  to  fit  until  the  merits 
of  the  caufe,  touching  the  faid  election,  be 
determined, 

Refolved,  That  this  Houfe  agree  with 
the  faid  Committee,  that  the  faid  Mr.  Ra- 
leigh and  Mr.  Buckland  being  returned  by 
the  proper  officer,  ought  to  fit  in  this  Houfe, 
until  the  merits  of  the  caufe,  touching  the 
faid  ele&ion,  be  determined." 

A  return,  dated  15th  Dec.  1670,  by  the 
fame  Jofeph  Stockman. 

The  above  returns  are  all  that  are  extant 
from  1593  to  1670.     A  return  was  pro- 

*  SJourn.  253. 

duced 
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duced  of  1^84,  while  John  Snow  wa« 
fteward  of  the  borough,  €onfiffing  of  aw 
fiidenture  between  the  IherifF  and  the  bur^ 
geffes  only,  without  any  mention  of  the  re- 
turning  officer;  but  this  was  confidered  by- 
the  counfel  on  both  fides  as  an  irregular 
return,  and  not  mentioned  in  argument  ♦• 
The  laft  piece  of  evidence  produced,  waS 
the  return  in  1780,  by  Duthy  the  bifhopV 
bailiff;  the  circumftances  of  which  were 
explained  in  the  following  manner ;  Mn 
Poore,  who  was  the  fteward  of  the  manor 
«id^  borough,  died  in  1780,  before  the* 
eleftion,  and  no  fucceffor  to  him  being 
^)pointcd  when  the  eleftion  came  on,  the 
pecept  was  delivered  to  Mr.  Diithy,  who 
C3cecuted  it  as  returning  officer :  Mr.  Blake, 
folicitor  for  Lord  Feverfham's  truftees,  at- 
tended at  the  poll,  and  on  behalf  of  them 
and  of  Lady  Radnor  and  Mrs.  Bowater, 
protefted  againft  Duthy's  officiating,  who, 
before  he  proceeded  to  the  eleSion,  de- 
dared  he  was  ready  to  refign  the  office,  if 
any  otha:  appeared  to  claim  it ;  and  afked- 

*  The  name  of  Sftow  appeared  among  thofe  of  the 
lAtf g^fib&  in  this  indenture. 

aloud 
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^^dQud  if  any  other  claimed  to  a6l  as  re- 
-Qirmng  officer;  upon  no  anfwer  being 
made,  he  was  regularly  fwom  and  took  the 
poU.  In  the  courfe  of  the  trial  of  the 
petition  upon  this  eledlion  there  was  no 
mention  made  of  the  returning  officer,  or 
Qf;the  legality  of  the  return  *. 

The  evidence  produced  by  the  counfel 
for  Bouyerie  and  Scott,  in  fupport  of  the 
Icflee's  ftewaitl,  confilied  of  entries  in  the 
cppit  books  of  the  borough,  of  the  ap- 
pointments of  the  fteward,  and  of  returns 
to  parliament :  Mr.  Elderton  the  fteward, 
produced  the  court  books.  The  entries  of 
t)ie  manor  and  borough  courts  are  kept  in 
tlie  f^me  book,  but  on  feparate  leaves,  un- 
4cr  the  diftin£t  titles  of  "  Burgus  dc 
Pownton,"  and  "  Manerium  de  Down- 
ton-;"  the  firft  entry  read  was  one  by 
which  John  Snow,  Gent,  appears  to  have 
been  fte^ward  in  1675,  ^nd  from  thence  to. 
1699. -^  His  appointment  was  produced 
.  (B.  5.)  He  is  in  thefe  books  always  called^ 
Jkward,(fenefchallus)  the  term  bailiff  h  not 
ufcd*   There  were  fix  returns  produced  be- 

*  See  before,  p.  113. 

tween 
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twecn  the  years  1678  and  1697,  made  by 
John  Snow ;  in  thefe  he  calls  himfelf  bat'- 
liff.  Snow  was  fucceeded  by  Samuel  Foftcr 
in  1699,  and  Nicholas  Langley  was  his 
deputy.  Three  returns  were  produced 
during  his  ftewardfhip  in  the  years  1699^ 
1700,  and  1702;  two  made  by  him,  and 
one  by  his  deputy — ^he  too  is  called  bailif 
in  the  retums,  but  in  the  court  books 
there  is  no  appointment  of  a  bailiff,  eo  no^ 
mine.  Mawfon  became  ftewaf din  1706;  eight 
retums  were  produced  made  by  him  and  his 
deputy;  his  deputation  to  Leonard  Fletcher 
was  produced  in  evidence  (B,  6.) ;  he  was 
fucceeded  by  Tarrant  in  1740 ;  two  retums 
were  produced  made  by  him  as  fteward. 
Poore  fucceeded  him  in  1745,  and  con- 
tinued fteward  till  his  death,  except  when 
he  himfelf  was  one  of  the  members,  upon 
which  occafion  Eve  was  made  fteward ;  his 
appointment  was  produced  (B.  7.)  :  Ten 
returns  were  produced  made  by  Poore,  and 
two  by  Eve.  Mr.  Elderton  faid,  there 
were  extant  more  antient  books  than  thofe 
produced,  which  go  back  to  the  reign  of 
Elizabeth,  but  not  regularly ;  he  did  not 

recol- 
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lecoUedt  to  have  feen  the  name  of  the 
fieward  in  them. 

They  then  read  the  entries  of  the  Jour- 
nd  of  3  May  and  9  May  1660*,  to  ex- 
jpldji  the  entry  of  the  Journal  read  on  the 
.other  fide. 

The  entry  of  3  May;  is  in  ip.  10.  a$ 
follows:         ,      . 

**  Mr.  Turner  alfo  rcports  from  the 
f^ommittee  for  privileges  and  ele<^oris, 
touching  the  double  return  for  the  bojcolij^ 
jof  DowPfon,  in  the  county  of  Wilts,  the 
opmion  of  the  Committee,  that  Thomas 
:Fi^  Jam^»  Efq;  and  William  Coles,  Efq; 
jaye  returned  by  the  bailiff  to  whofH  the 
jjraryant  was  direfted,  and  ought  to^  fit 
until  the  merits  of  the  caufe  upon  the  faid 
idouble  retum.be  determined. 
••'  "  Refolved,  &c.  That  this  Houfe  dotH 
^ee  with  the  Committee,  that  the  {aid 
Thomas  Fitz  James  and  William  Coles, 
Eiqrs.  who  are  returned  by  the  bailiff,,  tgr 
whom  the  warrant  was  diredled,  do  fit  ill 
this  Houfe,  until  merits  of  the  caufe  upon 
the  faid  double  return  be  determined." 

*  8  Journ.  lo,  and  i8. 

The 
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The  entry  of  9  May  is  in  p.  18.  a$ 
follows : 

^*  He  (the  chairman,  Mr.  Turtier)  alfo 
reports  fr6m  the  faidCommititee,  fcoiiclmig 
thedoubk  return  for  the  boronghof  !>aw(ir 
ton,  in  the  county  of  Wilts,  lliat  Mpbh 
exaftiination  of  the  faft  it  appeai^ed  to  the 
Committee,  that  Giles  Eyre  the  ybu^rf, 
gentkttian,  and  John  Elliott,  ait  duly 
chofento  fcrve  in  this  f^arliamient  fbr-dbfe 
£dd  bOTough,  and  ought  to  fit. 

''  Refolvcd,  That  this  Houfedo&dgitfe 
with  the  Committee,  that  the  faid  MP.- 
Eyre  and  Mr.  Elliot  are  duly  chofen,^'  itlft 
QUghl  to  fit ;  and  that  the  fM^  *  df 
Pownton  do  amend  the  return  f,  aAdiii^ 

♦  It  was  contended  on  one  fide,  that- the  Houfe  u6A 
this  word,  by  miftake,  for  tfiat  of  bailif.  The  borough 
of  Downton  is  no  corporation,  but  a  mayor  and  conr 
ftaUcs  are  annually  appointed  at  the  court Jeet  of  die 
bonMigh ;  the  office  of  mayor  is  only  nominal, 
t.  t  It  was  cuftomary  at  Aat  time  for  the  Hdufe  of 
Commons  to  order  die  returnbg  officers  to  attend  die 
^loufe,  and  amepd  the  returns ;  the  modern  pra^co 
of  ordering  the  clerk  of  the  crown  to  make  the  amend- 
ment, was  not  generally  eftablilhed  tiU  lat?  in  the  reiga 
of  Charles  II. 

fert 
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fert  the  names  of  the  faid  Giles  Eyre  and 
John  Elliot,  inftead  of  Mr.  Fitz  James 
and  Mr.  Cede,  who  were  returned  by  ano^ 
iha  Indenture." 

Upon  this  evidence  it  was  argued  by  tlic 
counfel  for  Shafto  and  Conway, 

Tliat:  the  bailiff  of  the  hundred  is  the 
1^^  returning  officer  of  the  borough. 
The  lM(h0p>  as  lord  of  the  bailiwick,  has 
tlie  right  of  appointing  the  returning  ofll* 
cers  of  the  boroughs  withm  it;  he  is  proved 
^  have  €xercifed  this  right  m  Downton 
iKydnd  time  of  memory.  The  borou^ 
being  i^  preferq[>tion,  the  office  muil  be  fy> 
likewife,  becaufe  it  muft  fee  coeval  with  the 
firft  /Mumsi  There  are  two  modes  of 
Jiving  (lich  a  right;  either  by  eviidence 
<^  the  feft  from  living- witnefles,  for  tinue 
*f  memopy,  o^  by  the  written  evidence  of 
■former  periodai  ^  for  if  a  right  is  proved  to 
farveexifted  once,  without  contradiftk)n> 
the  law  prefilmcs  it  to  have  cxifted  always : 
In  the  prefent  inftance,  the  office  is  proved 
to  have  been  exercifed  by  the  bailiff  of  the 
hundred,^  unmolefted,  from  1620  to  1670, 
if  not  from  1593,  of  which  alfo  the  evi^ 

dence 
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iience  furnifhes  a  fair  prefumption;  this 
liicrefore  is  fufficient  evidence  of  a  pre- 
fcription  in  his  favour.  Added  to, this, 
there  is  a  judgment  of  the  higheft  author 
rity  confirming  it,  for  the  Journals  fhew 
that  the  queftion  has  been  agitated  in  the 
Houfe  of  Commons,  where  his  right  has 
been  exprelsly  recognized,  and  he  is  Called 
the  proper  officer  I  this  being  a  judgment  of 
the  proper  jurifdiftion,  on  the  point,  four* 
tewi  years  befcrfe  the  commencement  of 
the  right  contended  for  by  the  leflee  of  the 
manor  and  borpugh,  pug^t  to  have  the 
greatdl  refpefl:  paid  to  it,  and  is  not  to  be 
affe6i:ed  by  any  fubfequent  practice. 
'  As  it  cannot  be  denied  that  the  right  to 
appoint  this  officer  is  in  the  lord  of  the 
tailiwick,  it  muft,  in  order  to  make  out  the 
Jefiee's  claim,  befhewn,  that  he  has  parted 
.with  it  by  leafing  the  manor  and  borough: 
Now,  there  are  no  words  in  the  leafe  de- 
fcribing  it ;  it  muft  therefore  be  by  impli- 
cation of  law;  but  how  can  this  be,  when 
the  exercife  of  this  office  by  the  bailiff  of 
the  hundred  happened  for  fo  long  a  period 
during  the  exiftence  of  a  leafe  made  in 

the 
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Ac  fame  terms'as  the  pretent  ?  This  Ihews 
deafly,  that  the  grant  at  that  time  waa 
not  underftood  to  convey  this  office  5  and 
if  we  confider  that  the  leafe  of  that  period 
xhay  have  been  one  of  the  firfl:  ever  granted, 
(for  it  was  in  the  28th  year  of  Eliizabeth, 
not  long  after  the  limitation  upon  ecclefi- 
aftical  grants)  this  cotemporanea  expofitio 
will  have  confiderable  weight. 

The  place  of  returning  officer  of  a  bo- 
rough is  not  neceffary  to  the  grant  of  the 
lordfhip  in  which  the  borough  ftands  5  it 
is  in  this  charafter  that  he  is  called  1>ailiff 
of  the  borough  5  he  holds  courts,  fummons 
freeholders,  &c.  z^Jieward^  not  as  bailiff: 
But  it  is  the  bailiff  vAio  returns  to  Parlia- 
ment ;  whereas  the  court  books  alway  ftile 
the  perfon,  whofe  claim  is  now  depending, 
fiewdrd.  In  all  eleftion  rights  it  is  parti- 
cularly neceffary  to  guard  againft  the  effe6t 
of  modem  ufage,  when  it  militates  againft 
the  more  antient,  becaufe  thefe  rights  be- 
ing all  of  great  antiquity,  muft  certainly 
be  handed  down  to  us  more  pure,  accord- 
ing as  the  time  of  their  eftablifhment  is 
remote. 

'K  The 
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The  ufurpation  by  the  fteward  of  the 
inanor,  and  the  acquiefcence  of  the  othei; 
party,  are  eafily  accounted  for  by  loc^lda^ 
into  the  hiftpry  of  Downton ;  from  the 
time  of  the  refolution  of  the  Houfe  in  1 66x 
to  the  year  1774,  no  cont;efl:ed  eleftion,  ifi 
this  borough  has  proceeded  fb  far  as,  to.  b^ 
beard  before  the  H^oufe ;  diiring  a  great 
part  of  which  time  moft  of  the  biugaj^ 
property,  haa  been  pollefled  l^y  one-^o^fy  *, 
which  has  likewii^  bem  leil^  of  the  Ipcd?- 
fliip,  fb  that  it  l^ecame  Ids  material  who 
took  the  poll,  and  made  the  returns  i  1^ 
office  then  muft  have  beei>  burthen^mQ 
and  unprpgtable. 

At  prefent,  however,  it  cannot  be  iaid 
^at  the  modern^  pofTeffion  of  the  office  by 
the  ftewards  h^s  b<^  regukJC  or  unintejr 
rupted,,  for  in  fad  the  laftr  undifputed.exr 
ercife  of  it  was  by  the  bifliop's  hailiffi  whq 
made  the  rptiWTi  in  1780,  which  was  |^ 
contefted  eleftion  j  he  has  been  thus,^  as  it 
were,  remitted  to  his  antient  right,  having 
prefent  pofTeffion,  and  a  prior  title. 

The  counfel  for  Bouver^e  and  Scott  ar- 
gued thus, 

♦  The  family  of  Aflic. 

The 
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The  office  of  bailiff,  or  returning 
officer,  is  in  the  appointmdat  of  the  bi- 
(hop's  leffee,  who  is  by  the  leafe  made  lord  of 
the  borough  j  it  is  incident  to  the  grant  of 
the  lordfhip.  If  this  right  fliall  be  efta- 
blifhed  on  principles  of  kw,  it  muft  be 
deemed  prefcriptive,  and  the  exercife  of  it 
by  others,  however  antient,  is  not  fufficient 
to  overturn  it. 

.  This  claim  is  moft  confonant  to  reafon, 
for  he  who  holds  the  lordfhip,  and  receives 
the  rents,  is  the  proper  perfon  to  appoint 
die  bailiff  or  fteward ;  it  would  be  abfurd 
in  the  biihop  to  appoint  one,  after  the  whole 
lordfhip  is  leafed  out,  and  one  entire  fum 
paid  for  It. 

Theinftruments  themfelves,  upon  whiclji 
both  ^des  found  thdr  claims,  are  not  alone 
fufficieiit  to  fupport  them,  for  neither  thp 
gr»it;Qf  the  manor,  nor  the  bailiff's  pa- 
tent, does  in  terms  convey  the  office  in 
queflipn;  but  the  former  conveys  to  the 
lefieee  "  all  the  manor  and  lordfhip,  &c.  with 
the  appurtenances,**  which  words  cjompre- 
hend^eyery  thing  annexed  to  it  by  law  3  the 
latter  only  conveys  to  the  patentee,  in  ge- 
K  z  neral 


132  C    A    S    E      IV. 

neral  terms,  an  audiority  over  the  baili- 
.wick;  which  authority  ipiifl:  be  limited  by 
Others  derived  from  the  fame  fource  with 
Which  it  is  inconfiftetit.  Tttat  there  is  luch 
inconfiftency.  is  evident  from*  the  fafts  in 
the  canfe,  for  the  bailiff  of  the  hundred 
exercifes  no  internal  jurifdi6tion  whatfo- 
ever  in  the  borough,  not  even  by  holding 
a  court ;  his  receiving  the  bifhop's  rent 
from  the  leffee  is  in  the  quality  of  agent, 
or  coUeBor^  merely;  he  receives  none  of 
the  lord's  rents,  nor  does  any  aO:  on  the 
J)ij(hop's  behalf  within  the  borough ;  'all  the 
J)orough  duties  aife  performed  by  the  ftew- 
ard ;  which  affords  a  ftrong  prefumption> 
that  the  officiating  in  this  fmgle  inflance  of 
the  return  was  an  encroachment  upon  the 
Reward's  office.  The  prefent  paflttnt  gives 
the  office  in  as  ample  manner  as  Field  and 
Frome  (two  former  bailiffs)  held  it:  But 
neither  of  thefe  ever  exercifed  that  branch 
of  it  now  claimed ;  fo  far,  this  grant  is  de- 
feftive  in  the  fuppoit  it  might  derive  from 
ufage,  and  in  refpefl:  of  this  reference  is 
not  injurious  to  the  claim  of  the  fteward. 

6  The 
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The  counfel  on  the  other  fide  xeft  his 
claim  on  two  points  :  i .  The  long  ufage  ii> 
early,  times  ;  and,  2.  The  resolution  of  the 
Houfe  of  Commons.  The  very  beginning 
of  this  ufage  is  equivocal  3  it  is  not  accord- 
ing to  the  grant  of  the  office,  for  that  is 
given  to  two  perfons  jointly,  both  of  whom 
make  one  officer  (in  the  fame  manner  as 
the  two  iherifFs  of  London  make  one  fhe- 
rifFpf  Middlefex),  whereas  one  only  exe- 
cutes it  ^  the  fame  qbjeftion  might  be  made 
to  .the  execution  of  the.  office  in  1780  5 
this  renders  it  uncertain  in  what  yight  he 
a^ted;  the  fame  perfon  might  have  been  at 
the  fame  time  fteward  of  the  manor ;  and 
this  prefumption  may  be  fairly  afked  of 
the  Committee  in  fuch.  a  cafe,  until  they 
Jftiew  who  was  the  fteward  of  that  day. 
Before  the  lordfliip  of  the  borough  ,was 
leafed  out,  there  could  be  no  obje<3:ion  to 
the  claim  of  the  biihop's  bailiff;  and  it  is 
eafy  to  account  for  the  practice  of  the 
bifliops  in  continuing  to  beftow  grants,  of 
the  office  in  the  antient  form,  after  the 
caufes  of  it  had  ceafed,  by  recurring  to  the 
ftate  of  things  at  the  time  when  this  in- 
K  3  quiry 
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i^uiry  be^ns :  The  aft,  r  Eliz-  ch.  t^,  f. 
5.  far  reftraining  the  power  of  bifttops  pvef 
their  eftates,  does  not  extend  to  grai^fes  of 
aptient  offices  with  antient  falaries ;'  this 
ppwef  being  thus  preferved,  gave  them  an 
opportunity  of  favouring  fome  friend  with 
an  annuity  out  of  their  eftates,  withput 
dimjiiifhmg  the  reviehues  of  the  fee,  and  ^f 
the  fame  time  preferved  many  of  the  foniial 
appendages  of  grandeur  Which  diftinguiflied 
their  ftation,  and  which  the.  dignitaries  of 

the  church  have  been  forid  of  maihtakir 

'      .       ■*  '  '  '  ■  .  ■ 

irig'(D^)  There  are  many  inftances  of 
this  in  the  eftaties.of  other  bifhopricks ;  a 
queftion  arofe  in  the  King's  BencH  in 
Eafter  term  1757,  upon  a  grant  of  thi^ 
fort  in  this  biftioprick  of  Winchefter :  The 
bifhop's  predeceffor  had  granted  to  Sir  John 
Trelawney  the  offices  of  Chief  Steward  of 
the  bifhoprick,  and  of  ConduSor  of  the 
bifhop's  men  and  tenants,  with  a  falary  of 
lool.  per  annum:  And  the  then  bifhop 
dilputed  the  validity  of  this  grant*.  Npw^ 

though 

^  I  Quit.  219.    The  bifhop  had  al(b  granted  tbeoC* 
&e  of  Keeper  of  the  wild  beaifts  in  his  forefts,  or  Chief 

Parker  $ 
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thoujgh  tfi6  iiibjta  matter  of  thcie  ofifcej 
had  long  ceafcd,  yet  the  offices  and  laldries 
having  been  found  by  the  verdiO:  to  be  ati^ 
tient  oiies,  thfe  coUft  of  King's  Bench  fup- 
j)orted  the  graflt  as  a  matter  of  right,  in 
Which  the  bifhop  might  bind  his  fucceflbrs: 
It  is, to  preferve  fome  evidence  of  the  anti- 
quity, that  they  always  ufe  the  accuftomed 
forms  in  their  grants,  for  thfey  often  have 
no  other  meaning.  Thus  in  the  prefent 
inflance,  though  all  the  powers  granted  to 
thefe  patentees  might  have  had  their  efFeft 
formerly,  before  fo  great  a  part  of  the  baili- 
wick was  feparated  from  it  by  the  leafe  of 
the  borough  of  Downtbri,  yet  after  the 
leafe  of  that  lordffiip,  part  of  them  became 
unneceflary,  and  could  only  have  been  con- 
tinued in  the  grant  for  the  reafon  afligned. 
The  prefent  ftate  of  tlie  borough  of  Hin- 
don  furnifties  ah  obfervation  in  favour  of 
this  claim ;  that  is  ftill  in  the  bifhop's  hands 
not  leafed  out,  and  therefore  there  has  ne- 
ver been  any  objedtion  made  to  the  power 

PaiKcr;  but  this  was  found  by  the  jury  not  to  have 
bfcn  znantiint  office^  and  therefore  the  court  held  the 
gfxaX  of  it  to  be  void. 

K  4  exercifed 
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cxercifed  there  under  his  patent  3  becau^ 
no  other  perfon  can  have  a  right  to  appoint 
the  baiUfF  oiF  that  borough, 

Then  as  to  the  refolution  of  the  Houfe, 
it  is.  by  no  means  a  decifion  pn  the  point  \ 
the  evidence  of  the  fubfequent^ufage- uni- 
formly praftifed,  affords  ah  argument  tliat 
it  was  not  fo  underftood  by  thofe  to  whom 
it  was  given;  but  in  the  refolution' itfelf, 
it  does  not  appear  that  there  was  any  dit 
pute  between  the  parties  now  cpntending : 
If  it  had  ftated.the  rejefted  return  to  haye 
been  made  by  the  leflee's  jfl:ewar4>  it  would 
have  been  to  the  purpofe;  but  there  is 
^ood  ground  to  ipfer  the  contrary  iiji  the 
refolution  of  th?  preceding  year,  aihd  that 
the  mayor  of  the  borougji  had  fet  up  a 
claim  in  oppofition  to  tfie  WlifTV  This 
circumftance  leflens  the  authority,  whigh 
the  counfel  on  the  other  fide  attribute  to 
this  entry  in  the  Journals. 

But  whatever  effeft  may  be  allowed  to 
the  length  of  poffeflion  of  this  ofBce  by 
the  bailiff  of  the  hundred,  greater  mull  be 
given  to  the  poffeflion  of  the  other  party, 
not  from  the  length  of  time,  merely,  but 

^'      from 
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from  all  the  circumftances  attending  it : 
It  began  foon  after  a  refblution  of  the 
Houfe,  which  muft  neceffarily  have  occa- 
fioned  an  inquiry  into  the  right,  was  con- 
tinued for  more  than  a  century,  and  exer- 
cifed  in  thirty-two  irtffances,  during  a  pe- 
riod in  which  all  ele£lion  rights  have  been 
carefully  watched  and  pried  into,  and  the 
powers  ;  of  .  returning  officers  have  been 
much  more  important,  as  a  feat  in  Parlia- 
ftient  has  been  a  greater  objeft  of  ambir 
tion ;  during  the  greater  part  of  this  pe- 
riod, a  legiflative  caution  has  been  provided 
againft  ufurpations  of  thefe  offices  5  for  by 
7  &  8  W.  IIL  ch.  25.  /.  i.  it  is  provided, 
"  That  the  precepts  fhall  be  delivered  to 
the  proper  officer  to  whom  the  execution 
thereof  doth  belong/^  When  all  thefe 
circumftances  are  confidered,  they  .inuch 
bverballance  a  pofleffion  of  fifty  years, 
doubtful  in  its  original,  exerdfed  onfy  in 
levch  iiiftahces,  in  a  period  in  whicH^thc 
office  could  not  have  been  an  objeft  of 
much  competition. 

After  the  relinquifhment  of  the  claim 
for  a  century,  to  revive  it  again  by  inter- 
rupting 
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riiptitig  an  advcrfe  pofleflion  of  fuch  lengHi, 
IS  to  enforce  a  principle  deftru<3:ive  of  all 
civil  rights ;  the  Committee  will  incline  to 
adopt  all  the  rules  of  legal  prefumption 
in  fupport  of  fuch  pofleflion.  Wlucli  is 
if  morejuft  to  prefume  in  fair  reafoning 
oh  fuch  a  ful^eft: — ^thatthe  modem  poflef- 
lion was  ^furpfed  by  thefteward  of  die  bo- 
rough, or,  that  the  bailiff  of  the  hundred 
Formerly  had  his  concurrence?  Certainly 
the  letter. 

[  Tlie  evidence  in  the  caufe  warrants  both 
thefe  prbpofitions.  '   ' 

rFlr{i;  Tliat  if  it  appeared  tndifpuiiAfy 
ffiat  the  right  was  in  the  patentees  in 

11670,  without  any  evidence  by  which  to 
prefume  a  change  of  title,  yet  the  long  ex- 
efcife  of  the  franchife  by  another  would 
lead  a  court  of  law  in  a  difpiite  between 
the  J^rties,  .to  decide  jii  favour  of  prefent 
pofleflion  5  or  if  this  ihould  be  thought 

Secbndiy,  Th^t  from  fuch  pofleflion,  a 
court  of  law  would  dired  a  jury  to  pre- 
inme  a    conveyance*  or    releaf?    of  the 


Firfl, 
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Firft,  This  is  no  claim  by  the  crown 
againft  the  wrongful  exercife  of  a  franchife, 
for  no  length  of  poffeffion  is  a  bar  to.  an 
inquiry  by  the  crownin  quo  warranto ^  into 
flijC  right  of  an  ofBce  3  but  in  private  claims 
the  rule  of  law  will  not  fbUfer  the  poffef- 
fion of  a  franchife  for  twenty  years  to  be 
overturned ;  upon  tliis  juft  principle,  that 
the  long  2^cquiefcence  ftiall  be  confidered 
as  an  admiffion  of  the  other's  right :  The 
court  of  King^s  Bench,  in  the  Winchelfea 
cafe  *,  fay,  "  There  is  an  analogy  between 
this  and  other  limitations,  confining  the 
retrofpefl  to  a  reafonable  time," 

Secondly,  In  cafes  of  antiquated  claims 
the  courts  direft  juries  to  prefume  every 
tMng  neceffary  to  the  fupport  of  prefent 
poflefllon,  even  againft  grants;  but  the 
grant  in  queftion  is  uncertain  at  beft.  In 
an  aftion  for  flopping  up  lights,  which 
was  tried  at  Worcefter  in  1761,  before 
Mr.  Juftice  Wilmot  f  j    the  judge  faid, 

,  ^  Sec  4  Burr.  M.  1963,  and  1965. 

t  The  cafe  of  Lewis  and  Price  at  Worcefter,  fpring 
aiEses  in  1761 ;  this  and  the  next  cafe  were  cited  from 
^  colledion  of  MS.  notes'  beloliging  to  Mr.  Juftice 
BtiUer. 

"  Where 
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"  Where  a  houfe  has  been  built  forty  years, 
and  has. had  lights,  if  the  owner  of  the 
adjoining  ground  build  agaipft  them,  an 
aftion  lies  for  it  ^  and  this  is  founded  on 
the  fame  reafon  as  when  thqy  are  imme- 
morial, for  it  is  long  enough  to  induce  a 
prefumption,  that  there  was  originally 
fome  agreement .  between  the  parties."  In 
another  aftion  of  the  fame  fort  *,  before 
the  fame  judge,  when  chief  juftice,  he 
faid,  ."  Poffeffion  for  fuch  length  of  time 
(which  in  this  cafe  had  been  fifty  years) 
amounts  to  a  grant  of  the  liberty  ^-o£ 
making  the  lights — it  is  evidence  of  an 
agreement  to  make  them ;  .pofleffion  for 
fixty  years  is  not  to  be  difturbed,  even  by 
writ  of  right ;  and  if  the  pofTeflion  of  the 
houfe  itfelf  cannot  be  difturbed,  it  would 
be  abfurd  to  fay,  that  the  enjoyment  of 
the  lights  might." 

In  an  aftion  for  diverting  a  water- 
courfe,  tried  before  Lord  Mansfield,  in 
Surrey,  in  the  fummer  of  1782,  his- lord- 
fhip  faid,  "  An  incorporeal  right,  which, 

*  The  cafe  ofDougal  and  Wilfon-^Sittings  after 
Trinity  Terra,  9  Geo.  III. 
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if  cxifting,  muft  be  in  conftant  ufe,  ought 
to  be  decided  by  analogy  to  the  Statutes^of 
Limitation*/'  If  in  this  cafe,  any  man 
fliould  alk  for  the  deed  or  evidence  of  an 
agreement  between  the  parties,  the  anfwer 
Would  be,  that  the  long  relinquifhment  of 
ft  right  that  is  valuable  and  in  ufe,  is  an 
Evidence  as  efFefhial  as  that  of  hand  and 
Seal  \ 

An  aipiment  has  been  drawn  from  the 
return  of  1780,  as  if  that  aft  had  given 
poffeffion  of  the  office  to  the  bailiff  of  the 
hundred;  but  it  is  enough  to  ftate  the 
iiattirc  of  that  tranfaftion  in  anfwer  to  it ; 
Idic  deputy  of  the  dcceafed  fteward  having 
xrfufed  the  precept,  it  was  carried  to  Mr. 
Duthy,  merely  in  brder  to  get  fortie  perfon 
to  officiate -f;  his  coiidufthad  no  fymp- 
tom  of  a  claim  of  right,  or  of  oppofition 
to  the  fteward's  authority,  for  he  declared 
Jiimfelf  willing  to  refign,  if  any  other 
would  take  the  office  \  even  if  it  had  been 

♦  Mr,  Erfkine,  who  cited  this  cafe,  had  been  coun- 
sel in  the  caufe, 

t  This  circumftance  was  not  denied. ' 

otherwife. 
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otherwife,  fuch  an  ad  of  pofleffion  dnring 
the  vacancy  of  the  ftewardfhip,  could  not 
have  had  any  dFeft  :  If  the  freeholders  had 
thought  proper  to  difpute  his  authorkf, 
and  of  themfelves  had  returned  tibe  mNem- 
bers  to  the  fherifF,  perhaps  the  Houie 
would  have  held  the  return  good,  if  fingle*. 
On  the  part  of  Shafto  and  Conway,  it 
was  obferved  in  reply,  That  the  prefump- 
tions  afked  for  by  the  counfel  on  the  other 
fide  were  neceflarily  excluded  by  Ae  nature 
of  the  queftioni  which  arifes  out  of  deed^ 
that  depend  on  the  conflru£tion  of  law» 
whereas  the  ufe  of  prefumption  is  io  fiip- 
ply  the  defeft  of  evidence.  The  true 
quefHon  is,  whether  the  Bifhop  has  grants 
ed  the  office  of  bailiff  of  the  borough  hf 
his  leafe ;  a  conftru6tion  of  it  is  offered 
from  the  original  ufage  againft  this  leafe, 
this  is  objefted  to,  becaufe  it  is  faid  the 
office  is  incident  to  the  grant;  but  no  au- 
thority has  been  cited  in  fupport  of  this 
argument  (E).     They    likewife  refort  to  ' 

♦  The  return  ftated  in  p.  122.  as  an  irregular  return, 
(eems  to  have  been  of  this  fort :  There  were-  manj^ 
fuch  in  the  Parliaments  of  Charles  11. 

a  pre- 
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^  prefumption,  that  this  ufage  might  be 
with  the  licence  of  the  fteward,  or  that  the 
bailiff  of  the  hundred  might  have  been 
at  tfie,  fenje  time  fteward  of  the  borough; 
biit  in  whole  favpur  is  this  to  be  prefum- 
ed?  Of  thofe  who  have  all  the  books  and 
itBCord?  of  the  borough,  and  could  certainly 
jplveesddence  of  the  fa6l  if  it  exifted;  it 
WCKuldrtherefore  be  againft  all  principles  of 
law  to  admit  fuch.a  prefumptioh  on  their 
fides  though  if  it  had  been  wanting  in  fa- 
vour of  the  oppofite  claim  it  would  be 
ceaibnable,  becaufe  capable  of  being  rebut- 
ted by  evidence  of  the  contrary,  if  it  exift- 
ed^in  thdr  poffeflion. 

The  argument  urged  from  the  reference 
in  the  patent  to  the  predeceffor's  right  is 
an  objeftion  upon  words  merely ;  for  that 
reference  is  to  the  righf  itfelf^  not  to  the 
manner  in  which  it.  may  have  been  exer,7 
cifed :  By  referring  to  former  appointments 
in. the  books,  there  will  be  found  the  fapie 
CQnne£Uon  by  reference,  up  to  the  time  of 
the  Stockmans  *. 

♦  The  kegifterwa$  afterwards  referred  t©,iB  wkkrh 
it  was  found,  that  Field's  grant  ww**^  to  hokj  hi  t€i9 
^mph  TMio'-rquam  Gul  Stockman***  , 

•■■•-It 
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If  is  immaterial  what  the  dilpute  was 
upon  which  the  refolutidn  in  the. Journals 
is  founded ;  it  is  a  decifion  upon  the  fad, 
and  that  alone  at  this  diftance  of  time  when 
the  particulars  of  the  tranfaftion  are  loft, 
Ihall  be  taken  to  be  a  decifion  upon  the 
point:  It  is  impoflible  to  ftiew  who  made 
the  rejedled  return,  bedaufe  having  been 
rge6led  by  the  Houfe  it  was  t^keh  ofFthc 
file  and  deftroyed.  — ^  The  bailiff  of  the 
hundred  is  adjudged  the  proper  officer. 
How  is  this  obviated?  by  prefuming  'an 
alteration  of  the  right  by  the  fubfeqtient 
ufage,  and  they  fay  that  even  an  ufurpa- 
tion  fo  long  acquiefced  in  ftiall  not  be  dc^ 
feated. — This  is  ftrange  doftrincj  and  not 
that  of  the  law :  It  is  a  maxim  that  long 
poffeffion  fhall  not  be  deemed  ufui-patipn ; 
but  if  it  appears  by  the  evidence  to  be  an 
ufurpatidn,  it  is  never  fupported:  It  is.as 
natural  and  juft  to  prefume  that  the  ftew- 
ard  of  the  borough  had  a  deputatipn  from 
the  bailiff  of  the  hundred,  as  the  Contrary; 
but  neither  prefumption  is  neceflary  to  the 
decifion,  for  they  have  not  fhewn  the  right 
to  be  out  of  the  patentee,  which  they  are 

bound  to  do. 

The 
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*rhc  committee  having  cleared  the  courts 
after' fome  time  fpent  in  deliberation,  the 
counfel  were  called  in  again,  when  the 
chairman  informed  them  that  the  Com- 
mittee had  refolved, 

"  That  at  the  laft  eleftion  for  the  bo- 
rough of  Downton,  Mr*  Dagge  was  the 
proper,  returning  officer/' 

Hereupon  the  counfel  for  Bouverie  and 
Scott  requefted  that  the  Committee  would 
rejtort  this  refolution  fpecially  to  the  Houfe, 
at  the  fame  time  with  their  final  decifion  ** 

This  point  being  eftablifhed,  it  became 
neceflary  for  the  counfel  for  Shafto  and 
Conway  to  go  on  with  their  cafe  on 
the  merits  of  the  eleftion :  As  their  return 
was  difallowed,  tJiey  are  from  this  time  to 
be  confidered  as  petitioners;  and  in  the 
following  part  of  this  cafe,  I  Ihall  diftin-^ 
guifli  them  by  that  name,  and  the  others 
by  that  of  fitting  members,  as  thofe  termsi 
arc  more  confonant  to  the  order  of  pro- 
ceeding- 

The  numbers  on  Mr.  Dagge's  poll  being 
only  two  for  Shafto  and  one  for  Conway, 

♦  They  did  fo.    Sec  Votes,  19  July^  p4  436.    - 

L  Bouv^e 
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Bouverie  had  a  majority  of  forty-twd,  ^tt 
of  forty-one  over  Shafto,  and  Bouverie 
forty-three,  Scott  forty-two  over  GonwsTf^ 

The  petitiwieri  Gounftl  ftated  that  they 
fhquld  add  to  their  numbers  fifty  whd^ 
had  tendered  their  vot€»  for  eaeh  candi- 
date, and  were  reje6led  by  the  retunindg 
officer,  which  would  give  both  a  majoritf  5 
but  if  any  oljeftions  from  the  fitting  mem- 
bers to  thefe  votear  fhould  fuceeed  fo  as  ttt 
make  it  neccf&ry  to  go  further,  they  ^ 
tended  to  objeft  to  thirty-two  of  the  vct0» 
on  the  other  fide :  They  feid  that  it  would 
be  tmneceflary  to  bting  any  other  proof  el 
the  voter's  having  tendered  his  vote  to  the 
i^tuming  officer,  than  the  poll  itfdf  givSii 
Jh  to  the  Committee  by  Mr.  Dagge,  in 
whichthe  word  *i?^V^^i'iswritten  oppofite 
fo  the  name  of  the  voter :  To  this  no  ob-* 
jfeaioH  was  made  by  the  counfet  for  the 
fitting  membei's. 

Ttiett  being  feme  doubt  among  ^ 
counfel  whether  the  votes  offered  to  be  fit 
wp  by  the  petitioners  jftiould  be  objcfted  to 
%)arateiy  .by  the  fitting  members,  fo  at 
to  pbtaiii  a  decifion  from  th«  Committee, 

•;;:;;  3  OnC 
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^e  l>y  one,  upon  each,  before  entering 
upon  another,  the  Committee  allowed  the 
counfel  for  the  fitting  members  to  take 
their  own  courfe,  and  they  chofe  that  of 
reierving  their  oligedlions  till  all  the  votes 
for  the  petitioners  fhould  be  gone  through, 
in  order  to  make  them  coUeftively ;  This 
method  was  followed  with  an  exception  to 
the  cafe  of  one  vote,  which  depended  on  a 
queftion  of  law  afFefting  fo  many  others, 
that  the  decifion,  if  for  the  fitting  members, 
would  have  been  conclufive  of  the  caufe  in 
their  favour.  It  was  therefore  agreed  to 
treat  this  queftion  firft  and  feparately :  |t 
arofe  out  of  the  following  fa61:s. 

The  late  Mr.  Duncombe,  who  died  in 
November,  1779,  by  will  gave  bis  prQ-^ 
porty  in  the  borough  of  Downton,  tqge^ 
ther  vwth  his  other  eftates,  "  to  three  truf- 
toee  >*  and  their  heirs  ^nd  affigns,  to  th§  ^fe 
of  them,  their  heirs  and  affigns,  upgji  truft, 
§0  foon  as  conveniently  might  be  after  his 
deceafe,  to  convey  the  iaid  eftates  to  tb? 

♦  Sir  Thomas  Turner  Slinglbjr,  Mr.  Charles  Philip 
Jfnnings,  ai>d  Mr.  Mayer. 

L  2  ufe 
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ufe  of  his  daughter  Anne  Shafto,  for  her 
life,  with  remainder  to  the  truftees  to  pre^ 
ferve  contingent  remainders  3  remainder  to 
the  ufe  of  Robert  Shafto,  fecond  fon  of  his 
faid  daughter  Anne,  in  ftrift  fettlement, 
with  other  remsdnders  over."  Mrs.  Shafto 
died  in  1783,  leaving  her  fecond  fon, 
Robert,  an  infant.  Mr.  Shafto,  by  the 
authority  of  the  truftees,  receives  the  rents 
and  manages  the  eftates  hereby  devifed,  for 
his  fon*s  benefit.  Before  the  laft  ele6lion 
the  truftees  executed  conveyances  of  Mr^ 
Buncombe's  burgages  in  Downton,  to  the 
feveral  voters,  by  deeds  of  leafe  and  releafe 
for  lives,  at  ftated  rents,  the  fums  of  which . 
were  various. — ^Thefe  deeds  were  all  in  one 
form,  which  was  printed.  The  truftees 
ftile  themfelves,  in  thefe  conveyances, 
**  Devifes  of  the  legal  eftate  of  inheritance 
in  truft  named  and  appointed  in  the  will  of 
Thomas  Duncombe,  Efq;  of,  and  concern* 
ing  (among  other  things)  the  lands  and 
hereditaments  hereafter-mentioned."  The 
voter's  name,  upon  whofe  title  this  quef- 
tion  arofe,  was  Thomas  Womell ;  he  voted 
under  one  of  thefe  conveyances  to  him  of 

an 
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an  antient  burgage  in  the  borough  of 
Downton,  for  two  lives,  paying  a  rack  rent, 
dated  20  and  21  March,  1784. 

The  counfel  for  the  fitting  members 
contended.  That  this  conveyance  gave  no 
title  to  the  voter ;  which  they  argued  both 
from  the  principles  eftablifhed  in  Chancery, 
with  refpeft  to  truft  eftates,  and  from  the 
Jftatute  of  the  7  and  8  Will.  III.  c,  25.  f.  7. 
which  is  as  follows : 

"  No  perfon  or  perfons  fliall  be  allowed 
to'^have  any  vote  in  eleftion  of  members, 
by  reafon  of  any  truft  eftate  or  mortgage, 
unlefs  fuch  truftee  or  mortgagee  be  in  ac- 
tual poffcffion  or  receipt  of  the  rents  and 
profits  of  the  fame  eftate ;  but  the  mort- 
gagor or  Cejlui  que  truft  in  pofleflion  fliall, 
and  may  vote  for  the  fame  eftate,  notwith- 
iftanding  fuch  mortgage  or  truft :  And  all 
conveyances  of  any  meffuages,  lands,  tene- 
ments and  hereditaments,  in  any  county, 
dty,  borough,  town-corporate,  port  or 
place,  in  order  to  multiply  voices,  or  to 
iplit  and  divide  the  intereft  in  any  houfes 
or  lands,  among  feveral  perfons,  to  enable 
them  to  vote  at  eleftions,  are  hereby  de- 
L  3  clared 
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claned  to  be  void  and  of  none  efFeft,  aiid 
that  no  more  than  one  fingle  voice  ftialih^ 
admitted  for  one  and  the  ftmc  hovifc  or 
tenement/' — They  argued  thus,-^ 

The  eftate  in  the  truftees  ils  a  mereh^ 
eftatCj  for  the  purpbte  only  of  obeying  thte 
will,  and  they  have  no  other  right  but  filch 
as  may  enable  them  to  effectuate  the  de- 
vife  of  their  teftator ;  Thefetonveyattces  lb 
truftees  are  very  genferaliy  made  for  thfe 
convtenieiice  of  family  fettleSnaentS)  of  ftio- 
dern  titoes,  in  order  to  receive  the  behcfit 
ci  eqtiiitable  conftru6ttohs,  and  to  avoid  l3ie 
difficulties  which  might  arife  from  1«^1 
diftinftions  in  carrying  them  into  execu- 
tion 5  thfe  truftees  are  mere  inftrmn^its  Of 
conveyance :  This  do6trine  has  prevailed 
lever  fince  the  cafe  of  Leonard  and  the  feiKrl 
of  Si^ex,  revolted  in  2.  Vertion,  526. (F). 
On  thte  prefenl  occafion  they  have  of  ^Jittft- 
felves  (for  the  Ce^i  que  frii^,  4n  sitfaht, 
^r'ould  not  interfere)  affumed  a  power  'of 
^ifpofiftg  of  the  eftate  abfolutdy,  and  l%ave 
giveh  a  freehold  iritereft  in  it  to  the  vatH : 
iNovv,  it  is  a  principle  in  equity,  that  if  a 
truftee  ^etoveys  to  xtrtt  having  nisitioe  of  the 

truft:. 
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tmft,  the  grantee  dioreby  becomes  a  tnx^ 
Jtee  for  the  purpofe  of  executing  it*;  which 
m  this  inflance  is  to  convey  fb  the  Ce^ui 
^ue  trufty  the  deed  itfetf  flicws  the  faft 
tere,  for  by  the  defcription  therein  given 
^  the  truftees,  the  other  party  had  fulfil 
-dent  notioe  of  the  truft ;  or  if  other  evi- 
dkece  of  notice  fhould  be  called  for,  full 
proof  rf  it  will  be  givai :  Thus  the  vcrter 
iu8  no  other  intereft  in  the  burgage,  than 
the  truftees  undei*  whom  he  daims ;  he, 
like  them,  is  a  truftee  for  the  infant  and 
Ifs^  no  teneficid  intereft  in  the  thing  coa^ 
ireyed. 

iBut  the  firft  part  of  the  7th  fe£Hon  of 
^le  Itatete  above  tited,  feems  to  put  the 
qoeftion  out  of  doubt.  This  ftatute  is 
•genwal  in  all  its  objefts  5  the  «:le  of  it  is, 
»**  For  tfic  further  iregidating  elcftions  of 
jKembers  to  ferve  in  Parliament,  &c." — 
The  preamble  takes  notice  of  the  injuries 
4doae  to  the  voters  in  their  rights  of  elec- 
tbn,  and  to  the  perfons  defted^fj   no 

words 

*  This  principle  may  he  feen  iUuftrated  in  the  foU 
lowing  rafes :  2  Vern.  271.     i  Vern,  149.  484.       v. 
i  The  words  are,  "  Whereas,  by  the  evil  practices 
L4  and 
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words  can  be  more  extenfive  5  the  7th  fee- 
tion  comprehends  eftates  of  every  denomi- 
nation, and  in  the  fecond  claufe  of  it  ex^ 
prefsly  enumerates  every  place  of  reprefen- 
tation,     in  fhort,  there  is  no.  expreflSioiji 
that  can  be  conftrued  to  limit  the  provi- 
lion  to  countries,  or  to  except  burgage-te- 
nures :  The  reafon  of  this  law  is  obvious; 
th?  multitude  of  family  fettlements  in  truft 
was  fo  great,  as  to  create  much  confufion 
in  inquiring  into  the  legal  ownerfhip  of 
eftates }  the  fame  digiculty  attended  mort- 
gages, where,  by  the  ufual  failure  of  pay- 
ment by  the  mortgagor,  the  efbte  becomes 
in  law  the  property  of  the   mortgagee, 
though  it  feldonj  is  fo  in  f^ft ;  the  mort- 
gagee, as  well  as  the  traftee,  being  gene- 
rally out  of  pofleflion ;  the  a6t  therefore 
follows  the  common  pradlice  of  men,  and 
in  order  to  prevent  ^  trpublefpme  inquiyy 

and  irregular  proceedings  of  flierifFs,  under-flieriffs, 
mayors,  bailifFs,  and  other  officers,  in  the  execution  6( 
ivrits  and  prj^cepjs  fpi*  dealing  meaibers  to  ferve  in  Pair- 
Jiament,  as  well  the  freeholders  and  others  in  their  right 
of  cleftion,  as  alfo  the  perfons  by  them  elefted  to  be 
their  reprelcntatives,  have  heretofore  been  greatly  in- 
J  jue4  anfi  abi^fed,  No^  for  remedying  the  f?me,  &c.*' 

into 
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into  the  legal  title,  gives  the  right  of  vot- 
ing to  the  vifible  and  fubftantial  owner. 
Truftees  having  the  formal  and  legal  right 
to  the  freehold,  from  whence  tjie  franchife 
is  derived,  might,  upon  legal  principles, 
exert  it  5  but  as  this  would  be  fubverfive 
of  the  ends  of  their  inftitution,  and  con- 
trary to  the  real  ftate  of  things,  the  ftatute 
adapts  the  law  to  the  circumftances  of  the 
times. 

This  is  as  applicable  to  votes  in  burgage- 
tenure,  as  to  thofe  in  counties,  between 
which,  in  the  antient  conftitution,  there 
is  a  clofe  connexion ;  in  both,  the  right 
of  voting  is  real  and  in  right  of  tenure, 
pot  perfonal.  The  aft  claffes  together 
.mortgaged  and  truft  eflates ;  yet  a  mort- 
gagee fometimes  has  the  beneficial  intereft; 
\i\it  a  truftee  never  has,  and  there  is  there- 
fore ftronger  reafon  againft  his  voting,  than 
a  mortgagee's.  Suppofe  this  queftion  to 
grife  at  a  county  eleftion  upon  the  fame 
fa6ls,  it  would  not  be  doubted,  that  the 
conveyance  gave  no  right  of  voting,  and 
\{  fo,  the  adt  makes  no  diftin61ion.  It  is 
admitted,  that  thefe  truftees  are  not  m  re- 
ceipt 
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ceipt-of  the  rents  an4  profits ;  if  tkerehft 
the  beneficial  interdl  be  in  another,  dbe 
right  mufl  be  derived  £rom  him,  and  not 
from  the  truftecs,  for  no  derivadve  title  can 
be  better  than  the  original.  Suppofe  the 
truftces  had  themfelves  claimed  to  vote, 
would  they  have  been  admitted  ?  But  they 
claim  a  great  deal  more,  for  though  they 
could  not  have  given  thiw  votes  in  thcff 
own  perfons,  they  transfer  that  right  to  a 
much  larger  number,  it  cannot  be  con- 
tended, that  they  aft  according  to  the  in- 
clination of  the  C^ui  fue  trufi^  beooidle 
that  would  be  maintaining  a  ri^t  to  vote 
by  proxy,  a  right  unknown  to  tlie  law. 
It  may  be  urged  on  the  other  fide,  that  the 
law  is  not  general  throughottt,  becau&the 
fecond  claufe  of  this  feftic^i  -of  the  ftat«te 
has  been  determined  not  to  extend  to  bur- 
gage-temjres  *  ;  but  this  is  owing  entirely 
to  the  fubjeil  matter  of  the  claufe :  It  is 
to  prevent  the  multij>lication  tjf  votes  Hy 
iplitting,  which  is  an  unnecrffary  i^ula- 
tion  in  burgage- tenures,  where  it  has  al- 
vsrays  been  the  eftablifhed  law,  that  no 
♦  In  the  two  former  cafes  of  Downton. 

more 
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more  Aan  one  vote  can  be  given  for  one 
bitt-gage,  which  cannot  from  its  nature  be 
itibdivided. 

If  in  a  cafe  of  pofitive  law,  arguments 
p{  convenience  could  have  place,  and  it 
ftibuid  be  urged,  that  the  infant  would 
iuffer  a  great  hardfhip  here,  by  lofing  the 
advantage  of  his  property,  it  might  be 
lOfily  anfwered,  that  the  difability  of  the 
aifant  in  this  cafe,  is  no  other  than  tiiat 
liduch  all  infants  fufFer. 

The  counfel  for  the  petitioners  ar- 
gaoA  thus  : — After  obfwving,  that  it  was 
UnAge  that  this  tsbjeftion  fhould  come 
£pom  a  quarter  in  which  the  fame  means  * 
kad  been  employed  to  derive  advantage 
<it>m  a  truft-eftate,  ihey  faid. 

That  it  was  an  eftabliihed  principle, 
tKJth  fai  law  and  equity,  that  the  owner  of 
iSie  legal  ejftate  has  a  right  to  make  what 
ufe  he  will  of  it  againft  all  perfons,  ex- 
tef%  the  Cejiui  que  truft  \  that  till  very  mo- 

-  ♦  Lord  Radnor  had  received  a  grant  from  the  truftee J 
of  the  late  Lord  Feverithahi,  of  all  the  burgages  in 
their  pofTeffion,  and  had  granted  them  out  to  the 
feveral  voters, 

dern 
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dern  times,  he  might  have  been  juftified  in 
the  courts  of  lawy  even  againft  him,  and 
that  he  alone  can  complain  even  now  of 
any  mifapplication  of  the  truft.  There 
is  no  inftance  where  the  courts  of  law 
have  gone  further,  than  to  enforce  the 
maxim,  that  a  truftee  fhall  not  defeat  the 
puipofe  of  his  truft ;  they  always  give  ef- 
feft  to  the  legal  title,  conveyed  by  a  truf- 
tee in  ejeftments,  or  any  other  a£tions 
brought  before  them  (G).  The  rules  which 
prevail  in  the  court  of  Chancery,  in  cafes 
of  trufts,  are  laid  down  and  praftifed  for 
the  benefit  of  the  Cejlui  que  trufts  and  ori- 
ginate in  difputes  between  him  and  the 
truftee  ;  they  are  peculiar  to  fuch  difputes : 
Thus  it  is,  when  a  party  would  fet'up  a 
conveyance  from  the  truftee  againft  the 
Ceftui  que  trufts  he  (hall  derive  no  advan- 
tage from  it  as  againft  him,  though  as  to 
every  other  purpofe  it  may  be  efFedtual :  Jt 
would  have  been  more  to  the  purpofe,  to 
have  cited  a  cafe  in  which  this  principle 
had  been  enforced,  on  the  complaint  of 
third  perfons^  but  none  fuch  is  to  be 
found.  But  further,  the  afts  of  the  truf- 
tee 
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tee  are  not  void  in  any  cafe  5  they  are  valid 
till  queftioned  by  him  that  right  has: 
Now  fuppofing  all  thefe  deeds  to  be  void- 
able by  the  infant  when  he  comes  of  age, 
the  Committee  will  furely  not  anticipate 
the  queftions  that  may,  in  poflibility,  only 
arife  when  that  happens  5  efpecially  on  this 
occafion,  where  it  would  be  in  favour  of 
one  who  is  contriving  thereby  to  overturn 
the  future  rights  of  the  infant.  At  pre- 
fent  there  is  no  complaint  by  the  Cejiui  que 
truji^  but  on  the  contraiyj  there  is  no 
room  to  doubt  that  the  truftees  have  adled 
for  the  benefit  of  his  eftate. 

It  is  argued,  that  as  the  particular  obje£l 
of  this  truft  is  to  convey  to  the  infant  at  a 
future  period,  the  truftees  therefore  can 
have  no  power  but  for  the  fimple  aft  of 
conveyance ;  But  it  is  the  Cejiui  que  truji 
alone  who  can  fay  this  j  as  to  all  others^ 
the  eftate  is  fully jn  the  truftees  (fubje6l  to 
an  account  to  the  infant)  till  they  do  con- 
vey it  5  with  an  exception  only  to  fuch  afts 
as  would  difable  them  from  executing  their 
truft,  but  even  then  on  the  complaint  of 
the  infant  only,  or  in  his  behalf. 

Exclufive 
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Exclulive  of  the  ftatute,  there  would  be 
little  difRcuhy  in  deciding  this  queftion  in 
Weftminftei'  Hall  2  In  order  to  clear  the 
doubt  raifed  upon  the  7th  feftion,  it  wiU 
be  neceflary  to  conlider  the  rules  which 
have  always  prevailed  in  the  conftruftion 
of  ftatutes,  and  which  are  as  fixed  as  the 
law.  One  is,  that  the  judges  are  to  con$^ 
der  the  old  law,  the  mifchief,  and  the  re^ 
medy  s  Another,  that  a  ftatute  is  not  to  be 
extended  beyond  the  mifchief  to  be  pre- 
vented :  Another,  that  if  abfurd  or  danger 
rous  confequences  would  follow  from  th« 
direft  meaning  of  the  words,  they  are  not 
to  be  followed,  but  are  to  be  conftrued  fo 
as  beft  to  efFeftuate  the  objeft  of  the  lawi 
thefe  are  laid  down  in  Blackftone's  Com^ 
mentaries  *.  Each  of  thefe  rules  might 
be  illuftrated  by  the  cafe  in  queftion ;  it  is 
not  within  the  exprefs  words  of  the  aft, 
nor  within  the  mifchief  to  be  prevented, 
and  very  dangerous  confequences  would 
follow  from  deciding  that  it  is,  for  it  would 
deftroy  all  the  burgage  property  in  the 
kingdom,  and  that  is  fo  extenfive  as  to  be 

*  I  Black.  Com.  fedt.  iii.  of  the  Introdu^on. 

of 
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of  general  *  concern.  A  little  experience 
in  legal  decifions  fhtvfs  the  neceffity  of 
conftruing  ftatutes  by  the  rules  of  law,  and 
of  conforming  to  preceding  determmations. 
It  is  well  known  to  have  been  determined, 
AiSLt  the  fecond  clauie  of  this  fedion  (from 
whence  this  ftatute  has  received  the  name 
of  the  Splitting  ASi)  does  not  extend  ta 
borgage-tennres ;  yet  the  words  of  that 
ckiife  are  much  more  extenilve  thanfthofe 
©f  liie  other,  and  include  by  name  every 
piace  reprefented  :  This  alone  is  fufficient 
te  iheiw,  that  fomething  befides  words  is  to 
be  attended  to  in  the  conflru£ti(>n  of  a 
Ibtute.  The  cafe  on  the  ftatute,  13  Eliz. 
ch.  10.  f.  3.  of  ecclefiaftical  leafes,  is  an  il- 
hiilrationof  the  rule  ^f^  that  ftatute  ena<!ts, 
^t  certain  leafes  by  ecclefiaftical  perfons 
fiallhi  void  to  all  intents',  yet  when  the 
^eftion  arofe  upon  a  Icafe  for  longer  term 
than  the  aft  allowed,  the  judges  held,  that 

*  It  is  faid  in  the  argument  in  i  Doug.  Eleft.  224. 
that  there  are  about  twenty-nine  burgage-tenure.  bo- 
roughs. 

'   t  This  cafe  is  put  in  iBIack.Com.  p.87«(5tbfdit.) 
.  Idle  cites  3  &ep^  6o«  Co«  Lit.  45.   To  wbich  may  b« 

^iM  10  Rep.  58. 

as 
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as  the  mifchief  to  be  prevented  was  that 
of  long  leafes  to  the  prejudice  of  the  luc-* 
ceflbr,  the  leafe  was  void  as  againft  the 
fuccejfor  only\  but  good  for  the  life  of  the 
incumbent  the  grantor. 

The  property,  confiding  of  burgage-^te-' 
nures,  could  not  have  efcaped  the  confide-* 
ration  of  the  legiflature  at  the  time  when 
this  ftatute  pafled,  yet  they  have  not  in- 
cluded it  in  words  in  this  claufe ;  the  mif- 
chief it  intended  to  previent  was  peculiar  to 
county  elections,  in  which  a  multitude  of 
perfons  ufed  to  vote  for  freeholds^  who  had 
no  intereft  whatfoever  in  the  land;  this 
abufe  depended  on  the  feveral  laws  upon 
county  eleftions. 

The  firft '  legiflative  regulation  of  the 
right  of  voting  in  refpeft  of  freehold,  (8. 
Henry  VI.  ch.  7.)  reftrains  this  right  to 
freeholders  in  counties  having  an  eftate  of 
40s.  a  year;  by  the  conftrudlion  of  which 
ftatute,  it  was  thought,  that  if  a  man  had 
other  eftate  to  that  amount,  with  anyjree^ 
holdj  it  was  fufiicient  to  juftify  his  taking 
the  oath;  which  the  ftieriff*  was  impowered 
to  adminifter-     Two  years  afterwards,  by 

ftat. 
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ftat .  i  o  Hen.  VI.  ch^  2  *  reciting  the  former 
itatotey'  it  was  declared  that  the  qualifica-- 
-tion  fhoirid  not  only  confift  of  freehold 
teftate,  but  of  freehold  ik.tbe  county  for 
wltich  the  vote  fliould  be  given.  Before 
thefe  ftatiitcs  (H.)  every  freeholder  claimed 
to  vote ;  by  them  tlus  privilege  is  limited 
to  p»fon$  receiving  a  certain  income  from 
the  land;  and  this  principle  of  reprefen* 
tation  being  eftablifhed  in  counties,  it  was 
deemed:  liocei&ry  to  correft  the  perverlion 
t)f  it,  grown  comnion  in  the  fucceeding 
ages  in  .confeqiience  of  the  new-invented 
modes  of  holding  real  eftates ;  it  was  thought 
abfurd  to  give  this  right,  which  is  derived 
4>ut  of  the  enjoyment  of  the  land^  to  thde  who 
have  no  real  connection  with,  and  receive 
»o  income  from  it,  as  mortgagees  out  of 
pofleffion,  or  truftees  of  a  legal  eftate : 
Accordingly,  the  aft  in  queftion  deprives 
them  of  this  right,  in  certain  cafes^  and 
^akes  -  a ,  proper  diftin6lion  between  the 
formal  and  the  fubftantialowner(r)-  There 
is  nothing  in  this  provifion  aflfefting  bur- 
gage tenures,  nor  is  the  principle  applicable 
to  them  J  the  objeft  of  the  ftatute  was  to 
:.      .  M  correft 
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corrcft  the  drfefls  of  county  deftion*. 
-—It  is  not  at  all  effential  to  a.  biu:gagc 
that  the  voter  fhould  raxive  any.  profit 
from  it ;  it  \&  the  quality  of  the  foil  to  give 
the  franchifei  which  does  not  depend  on 
the  circuinftanced  of  him  that  hoUs  it ;  die 
grantees  of  burgages  ace  frequently  known 
not  to  be  in  receipt  of  the  profits  of  the 
eftate  i  and  if  no  man  is  to  vote  at  thefe 
elections  but  he  who  recdvesan  income 
from  his  burgage,  .that  '^condition  alone 
would,  in  many  cafes,  render  the  property 
ufdefs.  Many  uncbnibted  burgages  give  no 
profit  at  all,  both  here.*  and  in  other  places, 
as  in  Old  Sanim;  Kttatcfbdfougli,  &C. 
fcitcs  of  houfes,  deferted  ihambles,  gravel- 
pits,  and  (here  in  Bownton,)  apod  of  wai- 
ter, give  the  right  of  voting  j  they  have  rib 
other  value  but  that  of  reprefcntatbh :  It 
was  not  the  intention  of  the  l(^;iflaturc  to 
annul  this  right  inherent  m  property,  bc- 
caufe  it  mi^t  become  unproduftive :  It  is 
only  in  counties  that  the  qualification  muft 
produce  a  profit  to  him  who  daims  to  ex- 
€rcife  it.  Now,  if  tins  ftatute  fhouM  bo 
€onftrucd  to  extend  to  biiigages,  it  will  in 

efFea 
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tSkdL  deftroy  all  the  burgage  property  in 
the  5:ingdom,  though  for  upwards  of  &• 
vcnty  years  it  has  neVer  been  underftood  to 
extend  to  it :  Perhaps  a  cohfideration  o£ 
thcfe  conicqiienccs  operated  in  thofe  deter- 
minations by  which  the  fecond  part  of  this 
ibftion  was  held  not  to  afie£l  bui^age-tc&- 
nures.  It  is  well  known,  that  till  theap* 
proach  of  an  election,  he  who  has  the  ru^ 
ling»intei«ft  in  thefe  places  is  in  poffeflion 
of  the  burgages  himfelf,  and  grants  them 
out  to  the  voters,  but  a  few  days  before  he 
makes  ufe  of  them  1  if,  therefore,  thefe 
words  ^^  conveyances  in  order  to  multiply 
Voices,  or  to  fplit  the  intereft  in  houfes  or 
lands,  &c."  were  confidered  to  affedl  this 
tenure,  it  would  give  to  the  holder  of  one 
burgage  an  equal  right  with  him  who  has 
forty  (k).  Upon  what  principles  then  can  it 
be.  faid,  that  the  firft  claufe  of  the  feftion 
\k  to  affefl  burgage-tenures,  when  .the  fe- 
cond  does  not  ?  The  Cbiilmittee  will  con-* 
fider  the  conftantufage  of  Parliament  from 
the  time  of  paffing  the  aft,  as  a  conftruc- 
tion  of  it  binding  upon  the  prefent  times,  and 
ftronger  than  the  moil  ingenious  arguments 
Ma  m 
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in  peculation.  It  is  a  ftrong  confirmation 
of  the  foregoing  argument,  that  Judge 
Blackftone^  whofe  authority  is  juftly  re- 
fpeftecj,  and  who  had  made  the  law  of 
^efUons  his  particular  ftudy  *,  in  that  part 
of  his  Commentaries  in  which  he  treats  of 
the  rights  of  eleftion,  (vol.  i.  p.  173)  ehu- 
merates  the  qualification  given  by  the  par- 
ticular claufe  now  under  Gonfideration> 
among  thofe  which  are  peculiar  to  coun-^ 
ties. 

'  But  admitting,  for  argument's  feke,  the 
force  of  the  reafoning  urged  on  the  other 
fide,  and  that  the  queflion  had  arifen  at  a 
county  eleftion,  it  ought  to  be  decided 
there  as  it  is  now  contended  for;  the.fla- 
tute  does  not  include  this  cafe.  It  provides, 
that  no  truflee  -f  who  is  not  in  aftual  re- 

*  He  formerly  wrote  a  pamphlet,  intitled  **  Confi- 
derations  on  the  Queftion,  whether  Tenants  by  Copy 
of  Court  Roll,  according  to  the  Cuftom  of  the  Manor, 
though  not  at  the  Will  of  the  Lord,  are  Fireeholdcr^ 
.  qualified  to  vote  in  Elections  for  Knights  of  the 
Shire."-— This  pamphlet  was  occafioned  by  the  agita- 
tion of  the  above  queftion  in  the  Ojcfordihire  eIe£Uon 
in  1755. 
t  See  page  149. 

ceipt 
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odptpf  the  profits  fliall  vote,  but  that  this  r 
privilege  fhall' belong  to  the  real  owner; 
when  in  poffeflion ;  this  is  very  different 
from  enafting  that  there  fhall  be  no  vote 
for  a  truft  ejiate.  The  ftatute  does  not  fay 
the  right  fhall  be  lofl,  or  riot  ufed,  but  that 
where  there  is  in  faft  a  Cejiui  que  truft  or 
a  thortgagor,  in  poffeffion^  he  only  fhall  vote : ' 
For  before  this  flatute,  the  owner  of  the 
legal  ejiate  might  have  turned  the  beneficial 
owner  from  the  poll ;  till  then,  no  CeJlui 
que  truji^  in  flriflnefs  of  law,  had  any  right 
to  vote,  and  the  old  rules  that  formerly 
prevailed  oa  the  fubjefl  of  Ufes,  prevented 
him  from  exercifing  this  aft  of  legal  owner- 
ihip  over  an  eflate  in  which  he  had,  in 
contemplation  of  law,  but  a  fiduciary  in- 
terefl  (L.)  Thus  the  words  and  fpirit  of 
tlus  law  are  fully  anfwered,  when  applied 
to  thofe  cafes  only  in  which  there  happens 
to  be  a  mortgagor,  or  Cejiui  que  triiji  in 
poflfeffion  3  where  that  is  not  the  cafe,  the 
law  may  be  faid  to  have  no  operation.  It 
wU  not  be  denied,  that  a  woman  in  pof- 
feffion  may  give  a  right  to  vote  which  fhef 
Cannot  enjoy  herfelf ;  this  cafe  clearly  illuf-^ 
M  3  trates 
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tratcs  the  argument,  that  where  the  ri^t 
is  inherent  in  the  property ^  it  does  not  de^ 
pend  upon  the  circumftances  of  the  perfon 
Jiol^g  it;  if  it  did,  all  thofc  freeholds  in 
tnift  under  the  difabilities  of  infancy  an4 
fex  would  be  disfranchifed. 

Py  receipt  of  the  rents ^  the  ftatute  canno( 
be  fuppofed  to  mean  the  hand  that  aftualiy 
receives  them^^ — that  would  be  too  ab£brdj 
the  Ceftui  que  tru/i  is  allowed  by  this  i^tUtft 
to  vote,  not  becaufe  he  does  in  faft  receive 
them,  but  becaufe  he  is  intitlcd  fo  to  do  i 
In  the  prefent  cafe,  no  perfon  is  intided  to 
receive  them  but  the  truftees,  accountable 
hereafter  to  the  infant,  and  therefore  they 
are,  according  to  the  .ftatute,  the  perfons 
in  receipt  of  the  rents  :  Though  no  direfit 
proof  has  been  given  pf  the  incoiAe's  (jom- 
jng  to  their  hands,  yet  My.  Shafto's  actual 
receipt  of  them  is  in  their  right,  and  by 
their  authority;  and  this  leads  to  an 
anfwer  to  the  queftion,  whether  the  truA 
tees  could  perfopally  vote  for  this  eftate^ 
But  fuppofing  the  tr^iftees  not  to-  be  in  re? 
iceipt  of  thp^  rents,  the  counfel  on  th? 
oth?r  fide  have  no(  ih?wn  that  any  other 

perfon 
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perfon  is,  (for^thc  infant  certainly  is  not) 
-and  till  that  is  done,  they  cannot  avail 
thenifelves  of  .this  claufe  of  the  ftatute, 
which  do«»  not  abfblutely  annul  the  right 
of  the  truftee,  but  transfers  it  to  fome  other 
whahas  the  fubftantial  poffeifiony  wherever 
(\kck  perfon  appears; 

On  the  day  after  the  couniel  had  finifhec) 
Aeir  arguments,  the  Committee  refolved, 

"^  That  the  votc^  Thomas  WorneU  was 
good:" 

At  the  fame  time  that  the  chairman  inr 
formed'  the  cbunfcl  of  this  refoliition,  he 
told  them  that  this  was  not  iilteiided  to 
preclude  any  other  objcftions  to  the  vote, 
biit  limply  to  determine  upon  that  which 
had  been  argued. 

As  fpon  asthis  determination  was  given, 
the  counfel  for  the  fitting  members  agreed 
to  admit  twenty  votes  upon  the  poll  for 
^Ihe  petitioners,  againft  whom  they  could 
make  no  other  oljedlicm  than  this  of  a 
conveyance  from  the  truftees ;  likewife  one 
crofs  vote  given  for  Bouverie  and  Shqfto : 
So  that  the  poll  in  this  ftage  of  the  caufe 
appeared  to  have, 
*^  H^  For 
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For  Bouverie 
>  Scott 


^Jdifputed, 


'    Shafto  21 7  „       J 

-  V    V,  fallowed, 

Conway  203 

Many  obje£Hons  wercraifed  againft  thq 
pther  votes  of  the  petitioners,  as  ^eii; 
cpunfd  wc^e  going  throj^b  the  evidence 
Jieceflary  to  eftablifb  th?m ; .  this  wa?  don^ 
by  provixig  the  voters  ppffeffedof  freeholds 
in  antient  burgages  within  the  borough, 
paying  the  acc^iftpmed  quit-rents  to  the 
lord:  :Th§  chief  inflrument  of  evidence? 
ufed  for  this  purpofe  was  a  quit-rent  rolj 
in  Mr.Shafto's  pofleflion,  of  all  the -bur- 
gages in  Downton  *,  this  had  been  copied 
from  one  belonging  to  Lord  Feverfham,  in 
the  year  1745,  by  his  then  fteward,  for  the 
purpqfe  of  colledling  the  chief  or  quit-rents 
payable  to  the  lord  by  the  burgage  tenants  1 
Lord  Feverfhapi  b^i^g  ^t  that  time  le^ 
pf  the  Iprdftiip  under  the  bifhop :  It  pafied 
therefore  as  authentic  evidence  againft  all 
perfons  claiming  under  Lord  Feverfl;iam. 
In  this  roll  all  the  burgages  were  numr 
bered,  and  generally  defcribed  by  the  nam^ 

9f 
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of  the  then  owner,  or  of  his  predeceflbr, 
or  fometimes  of  the  occupier ;.  oppofite  to 
which  was  placed  the  fum  of  the  quit-rent 
due  therefrom ;  Parole  teftimony  was  ad- 
duced by  the  counfel  to  identify  the  pre- 
mifes  transferred  to  the  voters,  ^thc  title 
deeds  being  produced)  and  to  connect  them 
with  the  quit-rent  rolL  This  fort  of 
proof  naturally  lay  open  to  fach  objedtions 
99  the  ingenuity  of  counfel  is  ready  to 
^iggeft ;  fijch  a^,  to  the  entirety,  antiquity^ 
pr  identity,  pf  the  burgage,  or  to  the  wit- 
lieiles,  or  the  evidence;  many  of  thefe 
^pofe  on  mere  queftions  of  faft,  which 
were  either  fpon  difpofed  of,  or  terminated 
In  no  point  of  law,  and  therefore  I  have 
pot  thought  them  worth  reporting.  All 
ifhofe  from  which  any  legal  queSflion  arpfe 
1  have  preferved^  and  I  hope  faithfully^ 

The  nuipber  of  votes  to  which  fub- 
^laritial  pbjeftions  were  made  on  the  part 
of  the  fitting  members,  was  at  length  re- 
duced to  feventeen,  as  following ; 
'  To  eleven,  that  their  tenement?  were 
only  fubdivided,  and  uncertain  parts  of 
f)urgages. 

To 


1^^  C    AS    E-      IV. 

-  To  two  (cme  of  whom  was  Bkcwife  in- 
cluded in  the  preceding  eleven)  that  they 
were  paupers. 

To  foiir,  that  the  titles  to  their  bui^^es 
were  dtficient,  which  depended  on  fcverd 
queftions  of  fa£l;  thus,-^To  Ae  firft  of 
fhefe,  that  a  piece  of  ground,  making  part 
of  the  burgage,  had  been  taken  from  it, 
and  was  not  affigned  to  the  voter ;  To  the 
lecond,  that  it  never  belonged  to  a  family 
from  whom  the  title  was  derived; '  To  Ae 
third,  that  it  never  was  held  by  the  perfoti 
to  .whofe  name  it  was  referred  in  an  entry 
pn  the  rent-roll;  to  the  fourth,  fitiiate  M 
the  main-treneii*,  or  bed  of  the  canal, 
that  the  burgage  meant  to  be  defcribed  in 
the  roll  w9s  hot  this  burgage,  but  one  i)4 
a  fimilar  (ituatidn,,  purchafed  by  the  late 
Lpcd  Feverfhanr,  which  gaive  a  vote  for  the 
fitting  jmembers  V  Thefe  di{pute.d  fafts  oc- 
cafioned  much  argument,  and  employed 
jriiich  time,  but  the  decifions  upon  themi 
from  their  nature,  do  not  fall  within  the 
fcheme  of  thefe  Reports  s  for  which  reafon 
I  only  give  a  fummary  ftate  of  them, 

^    *  A  canal  communicating  with  the  river  Avon# 

Tq 
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To  another  of  the  fcventecn  the  object 
don  was,  that  the  burgage  belonged  to  thfe 
truftees  of  the  lajre  Lord  F^verfham,  havin]^ 
been  purchafed  by  him  s  this  depended  ori 
$  matter  of  law.  '    ^' 

The  obJe6Kon  to  'the  flcven'  "Wis 
treated  in  the  argument  as  one,  and  thej^ 
ipverc  all  claffed  together,  although  th«r 
circumftances  were  in  ifomc  refpefls  diflfe- 
/rent: 

Five  of  thefe  burgages  went  by  tfei 
jtetfrte 'of  Farr's,  biavmg  been  formerly  fold 
^^Sjr  Charles  Duncombe  by  one  Fait. 
The  defcriptaon  of  them  in  the  feveraJdeedsf 
to  the  voters,  wa?  in  the  form  following, 
which  is  that  of  the  grant  to  TJiomai? 
WornelJ,  viy. 

"  All  that  antient  burgage,  confifting 
pf  a  houfe  and  garden  behind  the  fame,  fi-*. 
tuateonthe  north^fide  of  Downton-ftreet, 
in  the  county  of  Wilts,  now  or  late  in  the 
tenure  or  occupation  oif  jfames  ITilli  ypo* 
man,  formejly  Farr's/'^ 
.  The  other  fpur  were  held  by  different 
©ccupiersjwhofe  nsmes,  with  the  fituatjonsjit 
were  inlerted  in  the  deeds. 

The 
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The  Gourt-boofc.  of*  the.  borough  was 
referred  to,  in  order  to  prove  the  ^tle  to 
thefe  burgjages :  In  an  entry  of  the  loth  of 
April)  1706,  there  is  a  prefentment  of  the 
defcent  t^  five  burgages  and  a  half  from 
Nicholas  Farr  to  Roger  Farr,  the  rentiive 
IhilUngs  and  fix-pence  t  On  the  21  ft  of 
April,  1 798,  is  a  prefentipent  of  the  aliena* 
tion,  by  I^.  Farr  tg  Sir  Charles  Buncombe, 
of  thefe  five  burgages  and  a  half ;  the  en- 
try \xL-  the  quit^reat^rpll,  to  which  they 
were  applied,  is  thus :  "  For  that  .which 
was  Farr's-^5  s,.  .6  d."  Farr>  at ;  prefcnt 
confifts-  of  five  hqiifes,  w;th  gardens  ad- 
joining to  theiB,  thi'ee  are  fituated  on  the 
north^fide.oif  the  ftrect,  and  two  on  the 
fouth  *  :  A  furveyor  called  on  the  part  ^pf 

'  f  Theft  burgages,  ^re  ;iientioned  in  Mr,  Douglases 
cafe  of  I)6wftton,*v6l7i.*'p.  5^20.  which  has  given 
me  ddcftfioh  .to'  do  that  which,  perhaps,  will  happen 
biit  once,— to  correfta  miftake  (a  trivial  one)  in  that 
bpbk :  It  i&  there  feicjl,  that  thefe  tenements  confift  of 
land^  wiitfoui  ^hijions -^  5p  of  Legg's'farm  hereafter 
mentioned ;  The  nature  of'  the  queftion  then  agitated 
did  not  make  it  heceiTat-y  to  attend  to  this  tninutenefs 
of 'dpCbription,  and  the. miftake  might  perhaps  be  in 
the  evidence,  not  in  the  author, 

the 
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the  fitting  members*,  who  made  a  furvey  of 
the  borough  in  1745,  by  Lord  Feverfham's 
diredtions,  in  order  to  afcertain  his  bur- 
gages, produced  the  plan  he  then  made, 
the  names  and  defcriptions  of  which  he 
took  from  a  rent-roll  kept  by  his  lord- 
(hip's  fteward;  his  plan  defcribes  them  in 
two  articles,  thofe  on  the  north-fide  in 
:jQne,  and  the  burgage-rent  three  fhillings 
-and  fix-pence ;  and  thofe  on  the  fouth- 
*  fide  in  another,  and  the  burgage-rent  two 
Ihillings :  He  made  three  divifions*  of  this 
lafl,  becaufe  it  was  then  intended  to  make 
three  tenements  of  them  in  future.  It 
had  always  confifted  of  five  feparate  tene- 
mepts  in  the  memory  of  the  oldeft  per- 
fon  liviag. 

The  truftees  of  Mr.  Duncombe  had 
granted  five  burgages  out  of  Farr's,  for 
which  five  perfons  tendered  their  votes : 
;No  evidence  was  produced  on  either  fide, 
on  the  fubj^dt  of  the  half-burgage  included 
ip  thefe  tenements. 

Four  burgages  had  been  granted  by  the 
truftees  out  of  fome  meadow  land  that 
went  by  the  name  of  the  White  Horfe; 

I  *  But  not  for  this  purpofe. 

the 
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the  defcription  of  the  premiies  in  the 
deeds,  under  which  th^  voters  claimed^  wsul 
the  lame  in  all  the  four>  viz.  "  All  that 
;antient  burgage,  fituate  or  bebig  within 
the. borough  of  Downton,  in  the  county 
of  Wilts,  part  of  the  land  belonging  to 
thQ  White  Horfe."  The  entry  in  the  quit- 
rentrroU  for  this  land  is  thus,  "  G.  Eyre, 
for  part  of  that  land  belonging  to  the 
White  Horfe, — ^^193.  6d."  which  is  the  rent 
^f  nineteen  burgages  and  a  half  5  whatever 
the  antient  divifions  may,  have  been,  it  has 
not  now  fo  many*  On  the  fide  of  the  fit- 
ting members  it  was  denied,  that  there 
were  any  divifions  at  all,  and  this  point 
occafioned  fome  difpute  in  evidence,  which 
however  did  not  alter  the  line  of  argument 
on  the  principal  queftiort.  Mr.  Bell,  ai 
furveyor,  called  on  the  part  of  the  peti- 
tioners, who  had  known  Downton  about 
four  years,  and  had  furveyed  Mr.  Shafto's 
property  there,  faid,  there  appeared  plain 
traces  of  fourteen  divifions  in  this  land  by 
large  bound^ftones,  called  there  Meer-^Jimes^ 
which  were  placed  20,  40,  and  ^o  yards 
afunder,  and  feemed  very  antiodi;  and 

that 
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that  elev^  of  thqfe  divifions  were  made  by 
fences,  (but, on  comparing  the  evidence  oif 
both  fides»  I  fjnda  doubt,  whether  fix  <?f 
thefe  meer-ftones  belpnged  to  the  Whitp 
Horfe,  or  to  an  adjoining  meadow  called 
Bulham  Mead.)  Hefaid,  a  boimd-ftone 
iis  always  a  guide  to  a  furveyor  in  making 
his  plan,  w|io  draws  a  line  from  ftone  to 
(bjtic:  While  making  his  furvey,  he  de- 
rived the  information  he  wanted  from 
iriends  of  Mr.  Shafto,  but  had  been  ac- 
xjompanied  by  fome  others,  for  it  had  been 
publicly  made,  and  employed  him  for  fome 
weeks. 

John  Smith,  aged  73,  who  had  lived  all 
his  life  in  Downton,  a  witnefs  called  on 
the  part  of  the  petitioners,  remembered 
thefe  meer-ftones  from  his  childhood,  and 
had  h<5ard  old  people  formerly  fay,  they 
had  always  known  them;  but  he  could 
iiQt  tell  how  many  divifions  there  were  in 
this  land,  npr  how  many  burgages  3  he 
had  heard  there  were  nineteen. 

Mr.  Webb,  a  furveyor,  called  on  the 
part  of  the  fitting  members,  who  had  tafcea 
a  hafly  furvey  of  the  place  in  queftion  by 
'-    '  their 
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their  direftion  while  this  inqmry  was  go- 
ing on,  faid,  he  had  no  doubt  but  that  ten 
of  thefe  ftones  had  been  placed  there  to 
ffl^k  out  an  old  ditch,  and  five  of  them  for 
the  boundary  of  a  ftream  of  the  river 
called  the  Trench.  He  had  been  acccnn-* 
f)anied  in  his  furvey  (which  he  made  in 
two  hours)  by  friends  of  Lord  Radnor* 

John  Fanftone,  an  old  inhabitant  ci 
Downton,  aged  upwards  of  70,  feid,  he 
always  underftood  that  they  were  the 
boundaries  of  the  ditch,  not  of  the  bur- 
gages. 

Samuel  Bailey,  an  inhabitant  of  Down- 
ton,  aged  about  40,  examined  on  the  fame 
fide,  faid,  he  had  always  heard  tha:t  thefe 
ftones  were  to  mark  the  water-courfe.  On 
the  fame  fide  a  deed  was  produced,  dated 
20  March,  1673,  by  which  part  of  this 
land  had  been  leafed  by  Mr.  Eyre  to  Mr,, 
Afhfor  1500  years,  wherein  thefe  ftoncsf 
are  defcribed  as  the  boundary  between  their 
reipedlive  lands. 

Two  burgages  had  been  granted  by  the 

truftees  out  of  land  called  Legg's  Farm ; 

the  defcription  of  the  premifes  in  both 

I  deeds 
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4ec(}s  was  as  follows  :  *^  An-  antteat  bur- 
gage, fituate  or  being  within'  the  borougH 
of  Downton,  in  the  county  of  Wilts,  part 
of  Legg's  Farm,  fornierly  in  the  pbffeffion 
of  J.Plaikfet^." 

The  entry  iiitlicl  quit-rent  roll  for  this 
is  thus,  "  Anthony  Duhcombe,  Efq;  for 
that  which  was  Ltfgg'Si  in  J^:  Plalket's  pof-* 
feffiofti-^ibs.''  .  . 

Mr*  Bell,  the  furveyor,  faidi  there  ap- 
peared marks  of  this  land's  having  been 
antiently  divided  into  ten  parts,  fome  of 
which  diVifions  were  more  plain  than 
oth^. 

There  was  no  evidence  of  jhore  than 
one  tote's  having  been  ^iven  and  allowed 
for  either  of  thefe- three  eftates  of  Farr'si 
the  White  Ho'rfe,  and  Legg's,  at  any  for- 
mer ekflion -fi. 

...  Under 

»  In>tl\e  eledion  qf  1774*  Mr.  Duncombe  had 
^r^JXtcd -quarters  of  burgages,  out  of  Farr's  and  Legg's, 
for  each  of  which  a  vote  was  claimed  ;  this  dccafidned 
a  very  diJfFerent  inquiry  from  the  prefent,  and  the  fa£i 
being,  that  there  were  no  marks  of  divifibns  into^f<^7r- 
ter  burgages  in  this  land,  the  queftion  was  eafily  deter- 
iniiied.    , 

^  -f  In  faft,  more  votes  have  been  given  for  them,  but 
they   were   of  the  irregular  fort  brought  forward  in 

N  l774^ 
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Under  thefe  cireumftancej^  it  was  €Qa^ 
tended  by  the  counfel  for  the  fitting 
wemberis, 

That  thefe  eleven  votes  ought  to  be  -re- 
jefted,  as  not  being  for  entire  burgages, 
but  for  parts  only;  That  the;  pi^ppfrty 
granted  was  not  in  itfelf  capable  of  ^  gi^ng 
the  right  of  voting,  but  that  if  it  were,  the 
terms  of  the  grants  were  fuch,  that  this 
right<iid  not  thereby  pafs;  They.defiiiied  ♦ 
a  burgage  to  he  an  entire,  indivifiblr  tern* 
menty  holden  ofthefuperior  Lord  of  a  bwjQugb 
by  an  immeporial^  certain  renty  difiinBfy  re-^ 
fervedy  to  which  the  right  of  ^voting  h  in^ 
ddent(M). 

That  if  burgage-tenure  be  the  conftito^ 
tion  of  the  borough  of-  Downton^-the  right 
of  voting  muft  be  in  the  freeholders  of  fuch 
tenements;  if  one  entire  rent  be  paid  to 
the  lord  of  the  borough  for  the  tenement> 
there  can  be  but  one  vote  given  for  it. 
But  even  if  the  rent  could  be  divided. with- 

1774,  confifting  cf  nfwiiviivoQS  into  halves  ai^d  quar« 
ters  of  burgages* 

*  See  I  Doug.  Eleft.  217. 
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in  time  of  memoiy,  and  burgages  could  be 
granted  out  by  a  divifion  of  thiat  property 
for  which  the  erltire  rent  is  paid,  yet  no 
fuch  divifion  has  been  made  here,  for  the 
tent  is  riot  apportioned,  nor  even  fubdi-- 
vided,  in  the  grants ^  The  voters'  in  quef- 
.  tion  are  not  feverally  poffeffed  of  burgages, 
for  no  rent  is  fpecifically  due  for'  the  pre- 
jtnifes  feverally  conveyed  to  them,  biit  ge- 
nerally for  an  the  eftate  taken  together* 

If  there  are  five  houfes  upon  land  that 
pays  a  rent  of  5  s.  6d.  the  rent  of  each 
houfe  IS  not  afcertainbd  3  the  atteinpt 
therefore  to  raife  five  votes  from  fuch  a  te- 
nement, is  to  fplit  the  entire  burgage. 

The  origin  of  thefe  burgages  was  by  a 
lord's  granting  out  his  lands  to  his  tenants, 
for  the  purpofe  of  their  dwelling  together  in 
one  fociety  or  town*,  and  each  tenant  there- 
by became  a  tenant  in  burgage,  .whether 
the  property  he  held  was  great  or  fmall,  or 
confifting  of  one  houfe,  or  twenty,  or  of 
none  at  all;  for  if  one  burgage  has  twenty 
houfes  on  it,  that  does  not  alter  the  right 

*  See  before,  p.  99,  100. 
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of  voting,  which  allows  one  vote  for  a 
burgage ;  and  the  franchife  being  annexed 
to  the  foil,  is  invariable,  though  "the  tene- 
ment may  change  its  appearances.  A  grant* 
has  been  produced  in  the  courfe  of  this 
caufe,  which  conveys  "  AH  that  antient 
burgage,  confifting  of  three  houfes^  &c'' 
which  fhews,  that  there  ought  to  be  no  re- 
liance on  a  divifion  of  votes,  according  to 
the  number  of  houfes  or  tenements  on  ia 
burgage.  This  is  alfo  evident  from  Lit- 
tleton's Tenures,  .feft.  162,  and  '163. 
**  Tenure  in  burgage,  is  where  an  antient 
borough  is,  of  which  the  Kihg  is  lord,  and 
they  that  have  tenements  within  the  bo- 
rough, hold  of  the  King  their  tenements; 
that  every  tenant  for  his  tenement  ought  to 
pay  to  the  King  a  certain  rent  by  year,  &:c. 
and  fuch  tenure  is  but  tenure  in  foccage.' 

"  The  fame  it  is  when  any  other  lord 
is  lord,  &c." 

The  rent-roll  fhews  thefe  rents  to  be 
entire  rents ;  if  they  had  ever  been  fepa- 
rated,  is  it  to  be  conceived,  that  the  owneris 

*  The  cafe  of  TlKoph.  Lewis  j  there  were  others 
•f  the  fame  kind. 

would 
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would  not  have  preferved  the  evidence  of 
the  reparation  ?  It  has  been  done  in  one 
cafe  in  this  caufe*;  two  burgages,  held  by 
perfons  of  the  names  of  Warden  and  ' 
Adams,  were  feparate  burgages  united  by 
one  occupation,  and  fo  continued  long,  but 
are  now  feparated  again :  Here  the  fa6l  is 
afcertained  by  evidence,  and  the  fame  thing 
might  have  been  done  in  thefe  eftates. 
Though  in  Farr's  there  are  feparate  tene- 
ments, and  on  different  fides  of  the  flreet, 
yet  the  rent  is  not  apportioned  ;  it  is  an 
undivided  rent  of  what  is  called  in  the 
Court-books,  jive  burgages  and  a  half.  It 
'  is  agreed,  that  in  this  borough  the  right  of 
voting  is  annexed  to  fome  eflates  called  half- 
burgages  and  quarfer^-hurgag^s ;  but  it  is 
likewife  agreed,  that  thefe  are  irregular  and 
improper  terms,  defcribing  in  a  fmgular 
manner  the  quantum  of  the  rent*,  without 
any  reference  to  a  fimilar  divifion  of  that 
property,  which  gives  a  vote.  Thefe 
houfes  may  be  of  different  values,  or  if 
they  were  equal,  the  tenants  cannot  ap- 
portion the  rent,  for  the  lord  may  take  it 

*  See  I  Doug.  Elea.  218. 
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from  which  of  the  five  he  pleafes.     Rents 
cannot  be  apportioned,  nor  fervices  di-^ 
vided,  without  the  leave  of  the  lord  ;  but  a 
Separate  burgage  rent  is  not  even  referved  in 
any  of  thefe  grants.   It  iscon  tended,  that  9 
fhilling  rent  makes  a  burgage,  that  there 
are  as  many  burgages  as  fhilling  rents,  and 
that  till  the  fubdivifion  runs  lower,  it  is  2^ 
lawful  multiplication,  becaufe  ten  (hillings 
rent  muft  neceflarily  make  ten  burgages  j 
but  the  ftate  of  the  borough  contradifts 
this,  for  the  ha/f  and  quarter-hnvgageSy 
which  give  the  right  of  voting,  are  allowed 
.to  be  good  burgages.    If  thefe  are  entire 
burgages,  and  only  called  otherwife  fropl 
paying  fmaller  rents,  why  may  not  that 
be  one  burgage  only  which  pays  a  larger 
rent,  when  it  is  an  entirety  ?  The  one  i^ 
above,  the  other  belpw  the  common  refer- 
vation.    Befides,  there  is  an  infurmount- 
able  difficulty  in  the  prefent  cafe,  in*  the 
odd  fix-pence  of  the  rent  for  the  half- 
burgage  in  the  farms  of  the  White  Horfe 
and  Farr*s  j  thefe  fix-pences  mufl  be  dif- 
pofed  of,  or  accounted  for,  before  the  coun- 

fel 
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:^I  for  the  petitioners  can  eftablifh  this  di- 
vifion  on  their  own  principles. 

There  is  no  fubftantial  difference  between 
the  divifions  made  at  the  laft  eleftion  and 
thofe  of  the  year  1774  *,  which  the  Com- 
.inittee  of  that  time  determined  to  be  bad  j 
the  divifion  then  made  into  quarter-bur- 
gages  was  no  other  in  principle  than  this, 
via.  a  divifion  into  parcels,  which  parcels 
were  not  proved  ever  to  have  had  the  right 
of  voting  annexed  to  them  ;  in  which  view 
it  fignifies  little,  whether  the  divifion  be 
called  a  burgage  or  a  quarter-burgage  -,  in 
both  cafes,  it  wants  the  eflential  qualities 
of  an  entirety  of  rent,  and  local  feparation. 

Thefe  obfervations  are  applicable  to  all 
the  eleven,  but  the  three  clafles  are  diffe- 
rent :  The  conveyances  of  the  White  Horfe, 
and  Legg's,  ai'e  deficient;  they  give  no 
defcription  of  the  fubjeft  conveyed,  that  can 
be  affixed  to  one  place  more  than  another. 
This  is  fuch  an  abfurdity  as  no  argument 
can  fupport.  It  may  be  faid,  that  the 
iprantees  might,  by  their  own  ads,  remedy 
this  defeft,  and  afcertain,   by  their  own 

*   1  Doug.  Eleft.  219,  220. 
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eleftion,  that  which  the  deeds  leave  a£ 
large ;  but  this  rule  cannot  have  place  here, 
becaufe  there  is  no  doubt  on  t\\tface  of  the 
deedy  the  doubt  arifes  from  vc\2AX,tr  dehors^ 
viz.  that  there  may  be  more  than  one  bur- 
gage in  each  of  thefe  farms ;  and  if  fo, 
neither  is  properly  defcribed.  But  admit- 
ting this  rule  for  argument's  fake,  and 
that  the  uncertainty  of  the  grant  might 
be  cured  by  the  eleftion  of  the  grantees, 
they  ought  to  have  proved  the  order  of 
priority  of  the  feveral  grants,  to  enable 
them  to  make  this  eleftion  with  efFedt. 
There  is  a  ftill  further  objeftion  to  this  ar- 
gument which  is  unanfwerable  j  according 
to  this  rule,  the  grantee  has  no  burgage 
till  his  election;  therefore  an  eleftion  ought 
to  have  been  made  before  the  time  of  vot- 
ing under  the  grant,  and  to  have  been 
proved  in  this  caufe ;  for  the  want  of  this, 
moft  clearly  thefe  votes  are  bad,  or  it  muft 
follow  that  a  man  may  vote  for  a  burgage 
without  any  title  to  it. 

Where  a  thing  lies  in  grants  as  if  a  man 
grants  to  another  "  an  acre  of  wood  out  of " 
his  great  wood  atD."  without  particularly 

defcribing 
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defcribing  the  acre,  the  grantee  is  to  do 
the  firft  aft,  and  may  take  what  acre  he 
pleafes,  but  till  this  eleftion,  the  grantor 
may  ftill  cut  the  wood  in  any  part ;  but  it 
Is  otherwife  after  the  grantee  has  eledled 
his  acre :  The  cafe  before  us  is  of  this  fort, 
and  till  fuch  eleftion  made,  the  whole  of  • 
thefe  burgages  remained  in  the  grantor : 
Which  leads  to  another  objedipn  to  thefe 
votes :  The  grants  in  queftion  are  of  land, 
;and  by  the  ftatute  conveyance  of  leafe  and 
jreleafe  (N.)»  in  which  there  is  no  livery  of 
feifin,  the  grantee  b?ing  fuppofed  in  pof- 
feffion  under  the  leafe :  But  no  poffeflion 
can  pofSbly  be  had  under  a  leafe  which 
does  not  defcribe  the  fubjeft  to  be  poilefied, 
and  here  is  therefore  nothing  upon  which 
the  releafe  can  operate,  and  fo  both  are 
ineffectual  and  void. 

The  evidence  upon  the  White  Horfe 
votes  only  makes  fourteen  divifions  at  moft, 
but  the  argument  requires  at  leaft  nineteen; 
and  of  thefe  fourteen,  fix  are  by  fqme  fup- 
pofed to  belong  to  Bulham  mead :  Now  if 
they  affe6l  to  know  the  boundaries  of  the 
burgage?,  why  are  they  not  defcribed  ?  The 

fame 
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fame  method  of  divifion  that  makes  four 
in  the  White  Horfe,  can  make  19  there,  and 
ten  in  Legg's. 

The  counfel  for  the  petitioners  did  ndt 
deny  the  definitions  and  pofitions  on  which 
the  foregoing  argument  had  proceeded,  but 
the  conclufions  drawn  from  them  :  They 
argued  thus, 

It  is  not  neceffary  in  the  conflitHtion  of 
a  burgage,  that  the  rent  fhould  have  been 
always  diJihiBiy  and  feparately  paidy  this  is 
certain,  and  proved  by  the  ufage  in  Down- 
ton,  and  in  every  other  burgage-tenure 
borough  ;  for  if  it  were,  all  the  great  eftatcs 
in  them  muft  foon  be  reduced  to  the  right 
of  one  vote  only,  becaufe  the  principal 
owners  always  pay  the  rent  of  all  their 
burgages  in  one  fum  to  the  fuperior  lord : 
Thus,  as  Farr  formerly  paid  5  s.  6d.  the 
rent  of  his  five  burgages  and  a  half,  in  one 
fum,  fo  Mr.  Shafto  pays  tlie  aggregate  fum 
for  his  fifty  or  fixty  (or  whatever  the  num- 
ber may  be)  to  the  lord  of  the  borough  : 
The  mode  of  paying  the  rent  is  therefore 
not  conclufive  evidence  of  the  union  or  fc- 
paration  of  the  burgage :  It  is  fufficient, 

that 
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that  evidence  of  the  reparation  in  faB  re-r 
mains  ;  and  upon  this  the  queftion  prinr 
cipally  turns. 

As  much  ftrefs  has  been  laid  upon  the 
evidence  of  the  quit-rent  roll,  it  is  necef- 
fary  to  caution  the  Committee  againft  giv- 
ing into  that  ufe  which  the  counfel  for  the 
fitting  members  have  made  of  it :  It  fhould 
be  remembered,  that  this  roll  is  no  more 
than  the  rule  of  coUeftion  given  by  the 
lord  of  the  bdrough  to  his  fteward  for 
coUefting  the  quit-rents ;  that  the  obje6l 
of  h  is  to  afcertain  the  quantum  to  be  re- 
ceived by  him,  without  regard  to  the  qua- 
£ty  or  proportion  of  the  different  rents ; 
diat  it  is  evidence  of  fiich  a  nature  as  could 
not  have  been  produced  by  the  oppofite 
party,   but  only  by  thofe  contending  with 
them,  and  being  made  by  their  predeceffor, 
Hvhofe  eftate  they  have,  fhould  be  conftrued 
left  favourably  for  them  *,  who  are  like- 

*  The  irregularity  of  thefe  expreflions  they  and  iheniy 
made  ufe  of  on  this  occafion,  and  in  other  parts  of  the 
caufe,  a$  applied  to  contending  reprefentatives,  was  ta- 
citly acquiefced  in  on  both  fides,  and  is  juftiflable  only 
on  the  principle  of  confidering  this  caufe,  what  in  facft 
it  was,  a  difpute  between  two  families,  rather  than  be- 
tween two  reprefentatives. 

wife 
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wife  in  pofi'ellion  of  the  lordftiip,  and  moft 
prpbably  of  other  more  authentic  evidence  : 
of  the  fubjcd:  in  difpute. 

If  the  acts  of  tl\e  lord  of  a  borough,  who  - 
in  his  receipt  joins  together  a  number  of" 
rents,  were  to  determine  the  quality  of  the 
rents,  it  would  be  in  the  pow?r  of  the 
lord  to  regulate  the  majority  as  he  pleafed. 
It  has  been  determined,  that  a  tenant  can- 
not compel  his  landlord  to  give  him  a  re- 
ceipt (O.) ;  but  if  he  does  give  one,  he  may 
didate  it  in  his  own  terms.  This  rent-roll 
is  to  be  confidered  in  this  chaia^ler,  when 
relied  upon  by  the  heirs  of  Lord  Feverlham  j 
that  alone  does  not  fufficiently  diftinguifh 
the  {everal  burgages,  but  the  other  evidence 
connefted  with  it  is  fufficient.  The  repu^ 
tation  in  the  borough  is,  that  the  rent  of 
a  burgage  is  a  fhilling ;  but  to  this  there 
are  a  few  exceptions,  which  probably  were 
in  their  origin  an  abufe,  but  have  ftrength^ 
ened  into  prefcription  by  length  of  ufage, 
and  are  now  too  ftrong  to  be  called  in. 
queftion.  Notwithftanding  this,  it  is  na- 
tural to  fuppofe  that  there  were  in  the  be- 
ginning as  many  burgages  as  fhilling  rents, 

and 
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and  it  cannot  be  doubted,  that  eveiy 
burgage  gave  a  right  of  voting.  Conform- 
ably to  this  idea,  Farr's  eftate  is  called  iti 
the  borough  books  Jive  burgages  and  a  half-^ 
it  is  proved  by  the  oldeft  inhabitant  of  the 
borough  to  have  confifted  always  of  five 
feparate  tenements  *,  and  Lord  Feverfham 
intended  to  have  made  fix  of  them  ;  the  fur- 
veyor  -f*  produced  on  the  other  fide  proves, 
that  in  a  roll  more  antient  than  that  from 
which  the  prefent  was  taken,  the  eftate 
tvas  entered  in  two  divifions,  and  the  rent 
apportioned  accordingly,  one  part  paying 
2s.  and  the  other  3  s.  6d.  This  circum- 
ftance  alone  fhews,  how  inconclufive  the 
rent-roll  is  on  the  prefent  queftion.  This 
is  the  evidence  produced  from  Lord  Fever- 
fham's  papers,  and  the  effeft  of  it  is  equally 
applicable  to  all  the  three  eftates :  Why 
fbould  the  Committee  be  more  convinced 
;of  the  entirety  of  the  rents  of  los.  and 
19s.  6d.  than  of  the  rent  of  5s.  6d.  ? 
The  rent-roll  is  now  proved  to  be  undeci- 
five  as  to  one  of  them,  and  may  therefore 
be  fuppofcd  fo  in  the  other  two;  it  is  at 

*  Johiv  Smith's  evidence.         f  Seep.  173. 

leaft. 
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leaft  juft  to  fuppofe  it  in  favour  of  Mr*; 
Shafto,  who  has  not  the  means  of  difco- 
vering  the  fa6l  with  more  certainty,  as  thofe 
who  oppofe  him  have. 

It  is  as  true  that  a  plurality  of  burgages 
cannot  make  one,  as  that  one  cannot  make 
a  plurality ;  therefore,  if  there  is  any  evi- 
dence of  the  feveralty  of  the  burgages^  it  is 
to  be  prefumed  that  they  have  been  always- 
{o  held,  and  that  the  unity  of  the  rents 
has  arifen  merely  from  the  unity  of  pof- 
feflion,  for  the  convenience  of  both  parties 
paying  and  receiving  them. 

As  to  the  votes  for  the  White  Horfe, 
and  Legg's,  the  evidence  is  of  a  cohfideraWe 
divifion  in  the  former,  in  the  latter,  of  a 
divifion  according  to  the  number  of  bur- 
gage rents ;  the  parole  evidence,  as  far  as  it 
goes,  is  in  confirmation  of  this  divifion, 
and  there  is  none  to  the  contrary,  except 
by  inference  from  the  rent-rolL  A  right 
of  voting  does  not  depend  on  the  ftate  of 
the  burgage, — if  a  houfe  or  wall  falls  down, 
and  is  not  rebuilt,  or  the  remains  of  it  are 
removed,  the  tenement  is  ftill  the  fame  -,  iri 
fuch  cafes  what  can  be  better  evidence  than 

^  that 
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that  which  is  furnifhed  by  antient  bounds 
itones  ?  Little  credit  will  be  given  to  a  fur- 
vey  haftily  made  for  the  purpofe  of  one 
party,  while  this  queftion  was  in  agitation, 
when  compared  with  one  deliberately  taken 
without  any  view  to  this  difpute ;  nor  will 
the  fubje6l  admit  of  the  opinion  given  by 
Webb  upon  the  bound-ftones*:  A'water- 
courfe  was  never  known  to  be  bounded  by 
meer^ftones,  it  marks  and  bounds  itielf. 
The  antient  ftate  of  the  White  Horfe  farm 
is  nowunknoiyn ;  it  probably  was  an  inn, 
the  owners  of  which,  as  their  bufinefs  in- 
creafed^  extended  their  premifes  by  pur- 
chafing  the  adjoining  land,  piece  by  piece, 
v^hich  they  incorporated  with  their  own  j 
and  this  being  done  at  a  time  wlien  the 
value  of  burgages  was  not  more  than  that 
of  other  land,  no  great  care  was  taken  to 
preferve  the  marks  of  the  boundaries.  In 
this  manner  nineteen  are  got  together  j  do 
they  therefore  become  one  ?  No,  each  pre- 
ferves  its  burgage  qualities,  of  which  no- 
thing but  an  ad  of  Parliament  can  deprive 

it- 

*  See  p.  175. 
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It  IS  faid,  the  deeds  do  not  afcertain  ihi 
burgages  by  boundaries ;— it  is  riot  necef- 
fary  :  If  there  is  but  one  burgage  in  thd 
White  Horfe,  he  who  received  the  firft  deed 
of  the  four  became  intitled  to  it,  the  feconcl 
to  another  if  there  is  more  than  one,  ac- 
cording as  he  might  choofe,  and  fo  of  the 
reft ;  and  their  choice  would  be  good  againd 
the  grantors,  and  every  other  peifon. 

This  obferv^tion  is  equally  applicable, 
and  a  fortiori^  to  Legg's  farm. 

The  difference  between  eftablifhing  the 
divifion  of  aggregate  burgages,  and  th6 
entirety  of  thofe  whofe  names  import  a  di- 
vifion, confifts  in  a  rule  of  evidence  which 
theftate  of  this  borough,  and  the  proofs  id 
this  caufe  require  the  Committee  to  fol-» 
loW;  It  is  this- — Where  one  rent  includes  d 
^number  of  burgages^  it  is  to  be  prefumed, 
that  the  burgages  are  feparate,  as  the  name 
imports,  till  the  contrary  be  fhewn  %  but 
where  a  divided  rent  is  paid  for  the  tiomi-i- 
nal  divijion  of  a  burgage ^  there  it  is  to  be 
prefurtied  to  be  a  real  divifion  of  the  bur^ 
gage,  till  proof  be  made  of  its  entirety. 

It 
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It  is  faid  to  be  the  fame  queition  as  that 
in  1775,  but  it  is  not  poflible  to  fhew  a 
refemblance  between  the  two  cafes;  Mr. 
Duncombe  had  then  granted  quarters  of 
burgages  eo  nomine  out  of  thefe  lands,  but 
there  was  no  proof  or  reafon  to  prefume, 
that  they  had  been  ever  fo  divided,  or  that 
votes  had  been  given  for  fuch  eftates ;  and 
there  can  be  no  doubt,  that  a  vote  cannot 
be  given  for  zpart  of  a  burgage. 

.   The  Committee  refolved — ^Not  to  admit 
thde  eleven  votes  *• 

The  objediohs  to  the  two  paupers  were 
different :  To  one  that  he  had  received  parifh 
and  other  charitable  relief,  to  the  other  that 
he  had  partaken  of  the  diftribution  of  a 
private  charity,  called  Stockman* s  charity  j 
the  former  was  one  of  the  above  eleven 
which  the  Committee  rejefted  upon  the 

*  Before  the  Committee  proceeded  to  deliberate 
•n  thefe  votes,  they  defired  to  fee  the  conveyance  from 
Farr  to  Sir  Charles  Duncombe,  as  far  as  concerned 
the  defcription  of  the  premifes  now  called  Farr's  ;  but 
they  were  told,  that  fearch  had  been  made  made  for  i^ 
iuid  it  could  not  then  be  found, 

O  othcy 
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other  objeftions  * ;  it  is  therefore  iHWe- 
ceflary  to  enter  upon  the  ftate  of  this  ob- 
j66tiort.  The  cafe  of  the  latter  was  as 
follows: 

Ih  the  year  1656,  one  Willlafni  Stocfe- 
man,  of  Downton,  by  a  deed  of  feoflaneht, 
gave  certain  lands  to  feven  feofffebs,  t6  the 
lifes  and  trufts  iianfed  in  a  fehedtfle  maMi^ 
part  of  the  d6ed ;  in  this  fchedulc  arc  fo« 
veral  Items.  The  firft  prtmdcs  for  pe!Fpc* 
tuating  the  truft;  the  fecond  dire6b, 
"  That  the  rents  fhall  be  diftributedyear-. 
ly  among  fuch  poor  craftfinen  and  poop 
labourers  as  fhall  be  furcharged  by  chil- 
dren within  the  faid  pari(h>  ^lid  for  their 
relief,,  as  fhall  fcem  befl  to  the  feoffees,- 
with  the  confent  of  the  vicar  or  curate  of 
the  parifh;  and  not  to  go  or  be  employed  to 
the  increafe  of  the  chureh^-bax  of  the  faid 
farijh\'    By  the  fourth  Item  it  is  direfted,' 

*  The  circumftances  of  the  cafe  leave  no  room  to 
doubt  this,  although  the  Committee  did  not  exprefs 
any  thing  particular  upon  the  votes  in  their  refttetion; 
which  was  generally  given  upon  all  Afc  feventceii  votel 
Objeftcd  to  at  the  fame  time  :  Thus-,  *«  Refolve  to  ad-* 
«[iit  A  B,  C D,  &c.— To rcjea  EFy  G  H,  &fe."     - 

4  ?!  Thai 
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**  That  this  provifion  fhall  not  be  ac- 
counted any  abatement  of  the  collection 
for  the  church-box,  or  any  other  relief  of 
the  poor,  ufually  provided  for  the  poor  of 
the  parifh/* 

According  to  the  uniform  pradlice  in 
the  execution  of  this  truft,  thefe  words 
have  been  underftood  to  dire£t,  that  this 
charity  fhall  not  be  given  to  thofe  who  re- 
'  ceive  parifli  relief,  and  the  prefent  truffees 
who  niknage  the  charity  never  give  it  to 
any  fuch  :  It  is  a  temporary  reliefs  and  thci 
fcfaftom  is  to  diftribute  it  annually  in  dif- 
jFeretit  foms  of  money  to  thofe  whom  the 
tniftees  think  in  want  of  it.  The  voter, 
John  Edfal,  had  received  it  for  three  years, 
and  within  a  year  before  the  eleftion. 

Agaihft  this  vote  the  counfel  for  the 
fitting  members  argued. 

That  the  receipt  of  this  charity  fhewed 
the  perfon  accepting  it  to  be  in  a  ftate  of 
dependent  poverty ;  that  fuch  perfons  are 
always  held  to  be  difqualified  by  the  l^w  of 
Parliament,  b^caufe,*  at  the  time  when  re- 
prcfentatives  received  wages,  it  could  not 
be  ftippofed  that  fuch  perfons  were  able  to 
O  2  con* 
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contribute  to  the  payment  of  thofe  wages  ; 
That  there  is  no  refolution  of  the  Houfc 
concerning  any  place,  that  a  pauper  may 
vote;  on  the  contrary,  whenever  the  quef- 
tion  has  occurred,  there  has  pafled  a  refb- 
tion  to  difqualify  them  j  That  there  could 
be  no  difference  in  this  refpeft,  between  the 
votes  of  burgage-tenure  and  thofe  in  other 
rights,  for  the  right,  though  annexed  to 
the  foil,  is  fubjeft  to  tlie  legal  difqualifica- 
tions,  as  women,  infants,  &c.  are  held  in- 
capable of  exercifmg  it.  That  the  cafe  of 
the  borough  of  Weftbury  *,  i  June  171 5, 
went  a  great  way  to  determine  this,  for  iij 
that  refolution  which  is  concerning  a  bo- 
rough of  burgage-tenure,  paupers  are  dif- 
qualified.     It  is  thus  : 

''  Refolved,  That  the  right  of  eleftion 
of  members  to  ferve  in  Parliament  for  the 
borough  of  Weftbury,  in  the  county  of 
Wilts,  is  in  every  tenant  of  any  burgage- 
tenement  in  fee,  for  life,  or  ninety-nine 
years  determinable  on  lives,  or  by  copies 
of  court-roll,  paying  a  burgage-rent  of 

*  18  Journ.  154. 

four- 
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four-pence  or  two-pence  yearly,  being  re- 
iident  within  the  borough,  and  not  re- 
ceiving alms/' 

The  counfel  for  the  petitioners  argued  * 
in  fupport  of  this  vote, 

That  the  objeftion,  whenever  made, 
was  confidered  as  an  unfavourable  one, 
and  the  determinations  have  generally  re^ 
-ftrained  the  difqualification  inftead  of  ex- 
tending it ;  that  the  Journals  contain  nu- 
merous refolutions  of  rights  of  eleftion, 
qualified  by  the  addition  of  "  not  receiving 
alms ;"  from  which  it  is  plain,  that  the  re»- 
ceipt  of  alms  is  not  a  general  difqualifica- 
tion ;  if  it  were,  fuch  particular  refolutions 
would  be  ufelefs :  That  it  is  not  in  any 
Cafe  a  difqualification,  where  the  right  of 
voting  is  not  perfonal,  asf  it  is  in  fcot  and 
lot,  or  corporation  rights  of  eledion  5  that 
thefe  is  no  refolution  to  difqualify  free- 
holders of  a  county  by  receipt  of  &lms, 
and  a  fortiori  y  it  cannot  hold  in  burgage- 
tenures  ;  that  the  counfel  on  the  other 
fide,  who  had  argued  in  the  former  quef- 
tion  on  the  ground  of  this  being  a  territq- 
jrial  right  of  voting,  as  annexed  to  the  foil, 
O  3  could 
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could  not  now  defert  this  ground,  and  dc^ 
frive  it  of  otne  of  its  iiicident  privileges  by 
the  uncertain  accidents  of  the  poflefibr'^ 
fortune ;  That  the  cafe  of  Weftbury  was 
not  applicable,  becaufe  the  right  of  voting; 
.there  was  was  not  properly  in  burgage- 
^tenures,  but  a  mixed .  right ;  befides,  that 
refolution  pafTed  on  the  receipt  of  parijb 
relief:  That  "  by  receipt  of  aim?"  is  al- 
ways underftood  "  parifh  relief;"  but  that 
the  nature  of  this  charity  was  fuqh,  that 
even  if  this  were  not  a  burgage  rights  or 
if  receipt  of  alms  were  a  difqualification  iu 
Downton,  the  acceptance  of  it  would  not 
difqualify.  In  the  cafe  of  Bedford,  re- 
ported in  2  Doug.  Eleft.  94.  iij.  this 
matter  was  fully  difcuffed  before  the  Com- 
mittee *,  and  after  elaborate  arguments  of 
founfel,  it  was  determined,  that  Harpur's 
-and  Hawes's  charities  did  not  difqualify  -f*  5 

*  It  IS  hardly  neceflary  to  inform  the  reader,  that 
the  arguments  in  the  Bedford  cafe  contain  all  tl^at  can 
be  faid  on  this  fubjeft.  It  (houW  be  obferved,  that  the 
decifion  there  paffed  on  a  borough  where  receipt  of  alms 
makes  an  exprefs  exception  fn  the  refolution  of  tljic 
Houfe  upon  the  right  of  voting.  .'        .    . 

*  See  2  Doug.  Eledl.  iiOi  122. 

the 
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tfefe  fetter  of  which  was  a  diftributipn  in 
-addkion  to  the  parifh  relief,  and  in  eafe  of 
the  pariih,  the  ibrmef  more  refembting 
Stockman'^.  This  decifion  is  much  more 
th^  in  pcMnt  to  the  prefent  argument,  for 
it  paS^  on  a  right  of  voting  that  is  per-- 
Jbnaly  viE. '  in  burgeffes  and  freemen  :  That 
even  fuppofing  the<^e6lion  well-founded, 
^  party  making  it  fhould  have  proved 
ihie  charity  to  have  been  received  by  the 
voter  after  he  had  acquired  the  right  of 
votings  which  had  not  been  done. 

iThe  ^otnmittee  Kfolved— To  admit  the 
vc*e. 

The  f-eftvaiiurig^  vote  objefted  to,  the  ck- 
ctimftaiiceis  of  which  made  a  queftion  of 
lawi  ^was"that  of  Mdfes  Wiltfhirc;-  The 
queftiori  was,  whether  the  burgage  for 
which  he  voted,  (which  was  a  quarter- 
burgage,  pacing  the  rent  of  ihree-pence) 
was  the  property  of  Mr.  Duncontbe  or  of 
Lord  Fcverfham.  It  was  proved  '  to  halve 
beien  ih  Mr.  Duncombe's  pofTeffion  from 
the  mbftth  of  Oflober  1764:  A  receipt 
Q  4  was 
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was  produced,  figned  by  Lord  Fcvct(hain*s 
ftcward,  for  an  arrcai*  of  twelve  years  quit- 
rents  and  for  reliefs  due  to  the  eftate  of 
Lord  Feverlham,  as  lord  of  the  borough 
under  the  biftiop,  at  Michaelmas  1775, 
for  the  burgages  which  came  into  Mr. 
Duncombe's  pofleffion  on  the  death  of 
Lord  Fevcrfham,  under  Sir  Charles  Dun- 
combe's fettlement.  The  receipt  was  dated 
January  31,  1776,  and  after  expreffing 
the  particulars  of  the  fums  therein  con- 
tained, concluded  thus,  '*  In  which  ieveraL 
fums,  the  quit-rent  of  three-pence  a  year 
for  the  burgage  tenement,  late  J^ongfield's 
is  included  3  which  tenement,  it  is  appre^ 
hended  by  the  truftees  of  the  faid  late  Lord 
Fevcrfham,  will  eventually  turn  out  to 
have  been  purchafed  by  the  faid  late  Lord 
Feverfham,  and  pot  by  Sir  Charles  Dun- 
combe,  and  therefore  the  faid  fums  are  re- 
ceived without  prejudice  tQ  the  light  of 
the  faid  burgage," 

This  was  the  burgage  in  difpute.  The 
form  of  the  receipt  was  fettled  by  one  of 
the  truftees  of  Lord  Feverihaqfi  and  Mr. 
puncombe's  agent.    If  this  tenement  h^d 

beei) 
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been  purchafed  by  Lord  Feverfliam,  it  was 
clear  that  it  would  not  have  dcfcended 
with  the  fettled  eftate  to  Mr.  Duncombej 
and  the  counfel  for  the  fitting  members 
offered  evidenee  to  prove  this  purchafe. 

On  the  part  of  the  petitioners  it  was 
contended,  that  the  poffeflion  of  twenty 
years  in  their  favour,  would  make  a  good 
vote  at  a  county  eleftion,  and  was  a  fufii- 
cient  title  in  this  caufe  againfl  all  claims ; 
therefore  they  hoped  the  Committee  would 
ftop  the  inquiry  in  limine^  by  rejefting  all 
evidence  of  a  title  which  could  not  be  fue- 
cefsful  in  an  aftion  of  ejeftment.  This 
point  was  much  debated  on  both  fides  s 
put  as  the  cafe  in  its  then  ftate  was  fome- 
what  entangled  with  difpqted  fadls,  the 
Committee  refolved  to  hear  the  whole  evi- 
dence upon  it  de  bene  ejfe^  and  without  pre^ 
Judice  to  the  point  contended  fpr  on  the 
part  of  th?  petitioners ;  I  have  therefore 
thought  it  better  to  ftate  all  the  arguments 
together  upon  the  whole  cafe,  though  \n 
the  proceedings  of  the  caufe  they  were  di- 
yidpd  into  two  parts. 
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Lord  Feverfham's  will,  as  far  as  it  relates 
to  this  fubje6l,  is  in  fubftance  thus  :  He 
devifes  all  his  real  eftate,  fubjeft  to  certain 
annuities  and  legacies,  to  three  truftees, 
upon  truft,  in  cafe  of  one  chiki  only,  to 
convey  to  fuch  child,  on  his  or  her  attaining 
twenty-one ;  and  after  providing  for  Ae 
event  of  more  fons  than  one,  he  wills,  that 
in  cafe  he  fhould  leave  daughters  only,  and 
more  than  one,  his  truftees  fhall  convey  to  . 
them,  on  their  attaining  twenty-one.  In 
the  codicil,  dated  in  1761,  he  wills,  ^*that 
in  cafe  of  no  fbn,  and  more  daughters  than 
one,  his  tiiiftees  fhall  make  fale  g£  his  ef- 
tates  in  Wiltfhire  and  Middlefex,  for  tl^c 
advantage  of  his  daughters,  and  to  prevent 
difputes  i  and  that  his  kirifman,  Thomas 
Buncombe,  Efq;  or  thofe  who  may  be  in- 
titled  to  his  eftate  after  his  deceafe,  may 
have  the  refufal  of  them  ^  and  in  cafe  he 
or  they  (hall  not  accept  the  terms  to  be- 
propofed  by  the  truftees,  they  are  then  tofe- 
fell  them  to  the  beft  purchafer." 

Upon  his  lordfhip's  death,  leaving  twc» 
daughters,  and  without  male  ifTue,  the  truf- 
tees did  not  make  the  offer  to  Mr.  Dun — 

comber* 
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fombe,  nor  fince  his  death  to  Mr.  Shafto. 
A  fuit  in  Chancery  is  depending  between 
him  and  them  upon  this  devife. 

Mr,  Duncombe,  in  Eafter  term  1764, 
levied  a  fine  of  all  the  lands  which  came  to 
him  from  Lord  Feverfham  :  His  will  has 
:J)een  already  ftated  in  the  former  part  of 
this  caufe*. 

The  counfel  for  the  fitting  members  pro- 
duced a  conveyance,  dated  23  May,  1724, 
from  Charles  Longville  to  L.ord  Feverfham, 
of  a  burgage,  confifting  of  three  meflTu- 
ages,  with  the  appurtenances,  fituate  in  a 
part  of  Downton,  called  Hhe  I/lands^  Paying 
3d.  rent,  defcribed  to  be  in  the  .occupation 
of  John  Nott,  John  Snelgar,  and  Richai^d 
^nelgar. 

Two  witnefles  proved,  that  Longville'sy 
or  Longfielis^  (for  they  feemed  to  make  no 
fiifference  between  the  two  words)  was  the 
name  given  to  three  houfes  lately  held  by 
tenants  whom  they  named,  which  were 
now  conveyed  to  the  vot^r,  and  that  the 
fame  houfe  had  been  called  Notfs. 

♦  See  p,  147* 

Xoixl 
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Lord  Feverfliam's  dying  feifcd,  the  in- 
fancy of  his  daughters  at  the  time,  and  that 
*  ten  years  had  not  elapfed  fince  their  at- 
taining majority,  were  fafts  admitted.    - 

Since  the  eleftion  an  ejeftment  was 
brought  for  this  burgage,  on  the  demife  of 
the  truftees  of  Lord  Feverfham,  and  of  hist 
daughters  and  their  hufbands. 

The  counfel  for  the  petitioners  applied 
to  this  burgage  the  following  entry  of  the 
quit-rent  roll : 

"  For  LongfiehTs,  in  the  pofTcflion  of 
R.Humby,— 3d." 

John  Smith,  (the  fame  old  perfon  men- 
tioned in  p.  175.)  who  had  known  Down- 
ton  from  his  infancy,  did  not  remember 
any  perfon  inhabiting  thefe  houfes  of  th^ 
name  of  Nott  or  Snel^ar. 

*  ^i  James  I.  c.  16.  f.  2,  enafts.  That  if  any  per- 
fon intitled  to  fuch  writ  [as  infedl.  I.)  or  having  fuch 
right  of  entry,  be,  at  the  time  of  the  faid  right  firft 
accrued,  within  the  age  of  twenty^one  years,  &c.  fuch" 
perfon  and  his  heirs,  may,  notwithftapding  the  f^id 
twenty  years  be  expired,  {the  limitatian  in  fefi.  j.) 
bring  his  aftion,  or  make  entry,  as  he  might  have, 
done  before  this  a6t  j  fo  as  fuch  perfon  (hall^  within, 
ten  years  next  after  his  full  age,  ifc.  take  benefit  of 
the  fgme. 

The 
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The  counfel  for  the  fitting  members  ar- 
gued, 

That  the  property  was  proved  to  be  Lord 
Feverfliam's;  that  there  was  no  doubt 
about  the  fituationy  and  as  to  the  variance 
between  the  names  of  Longville  and  Long-- 
fields  the  latter  was  the  common  vulgar 
pronunciation,  and  therefore  moft  follow- 
ed ;  it  was  plain  they  mean  the  fame  here, 
becaufe  no  evidence  was  offered  of  any  other 
Longfield. 

That  if  this  was  admitte4  to  be  the  pur- 
chafed  property  of  Lord  Feverfham,  there 
was  nothing  to  prevent  his  heirs  from  re- 
covering it  now,  and  therefore  the  Com- 
mittee would  not  allow  the  voter  to  derive 
a  title  to  it  from  any  other;  That  the 
twenty  years  poffeflion,  fupported  by  the 
ftatute  of  limitations  *,  meant  an  adverfe 
pojfejfion ;  but  the  receipt  fhews  dire£lly  the 
contrary  of  this,  and  that  the  poffeflion 

*  By  feft.  ift  of  the  flat.  21  James  I.  ch.  16.  No 
perfon  fhall  at  any  time  hereafter  make  any  entry  Into 
any  lands,  &c.  but  within  twenty  years  next  after  his 
tide  accrued  j  and  in  default  thereof,  fuch  perfon  fo  not 
entering  and  his  heirs,  (hall  be  utte^  excluded  from 
finch  entry. 

of 
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of  Mr.  Duncombe,  was  licenced  by  the 
truftees  of  Lord  Feverfham,  upon  condi-=' 
tion  that  it  fhould  never  operate  againft 
his  heirs.  But  fuppofing  it  otherwife,  and 
that  the  ftatute  of  limitations  did  afFeft 
the  claim,  yet  this  cafe  is  within  the  excep- 
tions of  that  ftatute,  the  parties  claiming. 
being  infants  at  the  time  when  their  titl^ 
accrued,  and  the  time  allowed  them  after 
the  removal  of  that  difability  not  being  yet 
expired :  Therefore  they  could  recovfer  now 
lA  the  ejeftment  which  has  beeh  brought; 
Though  the  legal  eftate  is  in  the  truftees; 
yet  an  infant  is  not  to  be  barred  by  anjr 
laches  of  his  truftee,  his  difability  is  fo  fat 
privileged.  Under  this  truft  the  infants 
are  the  fubftantial  owners,  and  in  fach 
cafe  the  Cejiui  que  truji  might  gefteven  lus 
own  truftee ;  an  infant  cannot  compel  his 
truftee  to  make  an  entry,  or  to  fue  for 
him. 

The  counfel  for  the  petitioners  ai'gued. 

That  as  the  fa6ls  ftand,  the  claim  of  right 

is  far  from  being  made  out,   neither  the 

name  of  the .  fuppofed  owner,  nor  of  the 

occupier,  being  fatisfaftorily  proypd  j  and 

this 
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this  defeft  alone,  in  a  cafe  of  twenty  years 
pofleflion,  would  be  fufficient  to  flop  any 
inqtiiry  into  the  merits  of  fuch  pofleflion. 
Butwithout  entering  into  the  claim  of  right, 
the  pofleflion  is  fuch  as  mufl:  obtain  a  de- 
cifion  in  favour  of  the  petitioners.  The  re-* 
cidpt  is  fo  far  from  fliewing  the  poflTeflion 
to  be  with  licence,  or  conditionaly  that  it 
proves  'all  that  Mr.  Shafto  can  require  from 
it^  i.  e.  a  clear  poflTeflion  by  his  family  for 
the  time  required:  What  is  that,  as  between 
lum  and  the  prefent  claimants,  but  adverfe  ? 
Pofleflion  that  is  not  adverfe  is  either,  un- 
der another,  or  for  the  benefit  of  another, 
a^  in  cafes  of  tenancy  in  common,  &c, 
neither  of  thefe  is  the  prefent  cafe  (P). 
The  eflfe^l  of  the  receipt  is  mifunderfl:ood, 
when  fuch  a'ft  argument  is  drawn  from  it  5 
the  exception  has  nothing  to  do  with  the 
foffeffion^  but  with  the  right ;  it  is  made  in 
order  to  prevent  the  operation  of  the  re- 
ceipt as  an  acknowledgment  of  the  right, 
as  it  would  be  without  this  exception ; 
therefore  they  are  permitted  to  contefl:  the 
rights  but  having  allowed  it  to  lie  dormant 
for  twenty  years,  the  ftatute  of  limitation 

interferes. 
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interferes,  and  prevents  their  profecutirig 
this  right  in  certain  forms  of  adtioa:  They 
may  ftill,  notwithftanding  the  receipt^ 
bring  a  writ  of  entry  or  of  rights  but 
not  an  ejeftment ;  and  that  is  a  fufficient 
bar  to  any  inquiry  before  a  Committee  of 
riie  Houfe  of  Commons,  who  ought  not  to 
enter  upon  a  caufe  which  the  court  of 
King's  Bench  itfelf  could  not  receive,  for 
that  court  cannot  entertain  a  real  a6Hon. 
The  counfel  for  the  fitting  member  would 
hardly  venture  to  give  this  receipt  in  evi-* 
dence  on  the  trial  of  the  ejedment  5  but 
there  is  another  objeftion  to  it, — It  is  ufed 
as  the  entry  of  a  claim,  fo  as  to  avoid  the 
efFeft  of  an  adverfe  poffeffion ;  but  this  is 
never  efFedual,  unlefs  followed  up  with  an 
aftion  or  aftual  entry :  That  alone  can  pre- 
vent the  operation  of  the  ftatute,  according 
to  the  cafe  in  BuUer's  Nifi  Prius,  p.  100*. 
^'  If  a  declaration  in  ejedment  be  delivered — 
within  twenty  years,  and  a  trial  had,  whereby^ 

*  Edition  of  1772:  It  was  objefted  on  the  othe^^ 
fide,  that  this  cafe  was  omitted  in  the  fubfequent  edi— - 
tion  of  the  book,  but  upon  a  reference  to  the  laft  cdL  — 
tion,  it  was  found  in  that, 

ther^ 
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^6re  is  leafe,  eiitry,  and  ouller  dohfeffed, 
yet  if  the  plaintiff  being  nohfuit^d  in  thdt 
adlion  bring  another  aftfer  the  twenty  y€ar^, 
that  will  hot  be  proof  of  6n  entryi  to  bring 
it  but  of  the  ftatute  of  limitations,  for  that 
muft  be  an  aSlual  entry  *." 

T\x6  recdpt  cJatinot  be  cOhfidgred  as  any 
agreement  on  the  part  of  Mr.  Duncombe, 
not  ttj  fecure  his  own  title;  it  is  ho  more 
than  dT  declaration  of  the  party  giving  the 
receipt,  (who  has  power  to  di(aate  it  in 
-his  own  terms)  which,  however,  he  does 
not  aft  tipon  or  profecute:  Within  the 
right  years^  which  ha;ve  elapfed  fihcci  ho  ftep 
has  beeil  taken  to  profecute  the  evetltusA 
light,  which  the  exception  looks  for^  Add 
to*  thefe  arguments,  that  Mr.  Duncombe 
levied  a  fine  of  the  eftate  in  queftion,  fince 
which  five  years  have  paffed,  fo  that  not 
Only  the  pofreflbry  remedy  is  gone,  but  all 
others,  for  the  right  is  barred  thereby. 

♦  In  the  cafe  of  Nauntdri  and  Leman,  2  Black. 
Rep.  994.  it  tvaS  determined,  that  even  ^  bill  filed  in 
'Chancei*^  is  tio  bar  to  the  Statute  of  Limitations,  arid 
that  the  claim  muft  always  be  of  the  fame  nature  as  the 
feftate :  This  was  the  cafe  of  ^  Fine  and  non-claim^ 
See  more  gn  this  fubjedt,  Doug.  Rep.  468. 

P  Againft 
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Againft  this  is  urged  the  infancy  of  Lady 
Radnor  anid  Mrs.  Bowater.  This  opens 
two  queftions ;  i.  Whether  they  are  the 
Cejiui  que  trufis  of  this  devife  j  aiid>  %.  If 
fo^  whether,  even  as  fuch,  they  are  not 
barred. 

No  man  who  reads  the  will  can  fay  that 
Lord  Feverfham  gives  the  eftate,  e^nfimmi 
to  his  daughters :  It  is  given  to  th^  tri9ft«p9> 
under  an  exprefs  dire6tk)a  to  them»  tooffin* 
it  on  torms  of  fale  to  the  owner  of  the  iet- 
tied  eftate  of  the  Duncombe  family,  i.  «• 
to  the  infant  of  Shafto  *  :  It  fegiw  to  fee 
direfted  by  an  anxiety  to  unite  all  tl^  £ar 
mily  property  of  the  borough  ^n  oi^e  i»- 
tereft.  None  but  the  infant  Sh^to  can 
call  upon  the  truftees  fw  a  c<mveyaiice  of 
the  legal  eftate,  becaufe  any  other  applka^ 
tion  would  be  to  make  them  break  th^ir 
truft ;  and  though  they  haveiK>t  yet  made 
the  offer  they  will  be  obUged  to  do  it- 
Therefore  the  beneficial  intereft  in  this  truft, 
qud  truft,  is  in  the  infant  Shafto,  and  if 
there  is  any  Cejiui  que  trujl^  it  is. he:  The 

♦  Sec  ptgc  ao2. 

daughter^ 


D  O  W  N  T  0  N.         an 

daughters  arc  only  intitkd  to  Ac  motiejr 
derived  from  the  iale,  and  not  to  the  eftate 
itfelf(Q).  This  diftuiak>n  between  the 
two  trufts  is  admitted  in  the  cafeof  Alfton 
and  Wells,  Doug.  Rep.  741  j  and  Lade> 
Caie,  3  Burn  14 16. 

Upon  the  fecond  point,  admitting  that 
the  daughters  of  Lord  Feverfliam  arc  the 
lien^ial  owners  of  the  eftate,  it  is  unne-- 
ceilary  to  argue  the  queilioii,forithasbeen. 
already  dedded  in  the  court  of  Chancery. 
Tlie  truftees,  having  the  kgal  eftate,  muft 
Ixing  riK5  qedhnent,  aijd  tJie  demife  ought 
to  be  laid  in  their  nanies ;  in  ttiat  which  is 
brought,  though  demifes  are  laid  from 
Lord  and  Lady  Radnor  and  Mr,  and  Mrs. 
Bowater,  together  with  that  of  the  truftees, 
ytt  they  are  unneceffary.  The  truftees 
were  under  no  dilability,  -and  their  negfcft 
is  conclufive  as  to  the  infants ;  the  remedy 
againft  them  muft  be  in  Chancery.  In  the 
cafeof Wyche  and  the  Eaft- India  Com- 
pany, in  3  P.  Williams  309.  an  adminif- 
trator  in  truft  for  an  infant  had  neglefted 
to  fue  in  his  behalf  within  the  time  j  upon 
a  bill  filled  by  the  infant  when  he  came  of 
P  2  age. 
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age,  Lord  Chancellor  Talbot  faid,  *'  Thd 
adminiftr^tor,  during,  the  infancy  of  the 
plaintiff,  had  a  right  tafuc;  though  Ae 
Cejiui  que  truji  was  an  infant,  yet  he  miA 
be  bound  by  the  tiliftee's  not  fuing  in 
time,  for  I  cannot  take  away  the  benefit 
of  the  Statute  of  Limitations  from  the 
Company,  who  are  in  no  default ; — and  as 
to  the  truflj  that  is  only  between  the  ad- 
miniftrator  and  the  infant j  and  does  not 
affe6l  the  company.  So  where  there  is  dsi 
executor  in  truft  for  another,  and  die  exe- 
cutor negle6ls  to  bring  his  aftion  withki 
the  time  prescribed  by  the  ftatute,  the  Ceftui 
que  truft ^  or  refiduary  'legatee,  will  be 
barred  (R)."  The  above  cafe  refcfrs  to 
another  before  Lord  Chancellor  ParW 
equally  ftrong ;  And  thus  the  claim,-  on 
the  part  of  the  fitting  members,  feems  to 
lie  under  every  objedlion  that  can  be  made 
to  it 

The  counfel  for  the  fittmg  members  ob— - 
ferved  in  reply, 

.      That  the  cafe  cited  from  BuUer's  N^ 
Prius  did  not  relate  to  this  queftion,  becaufe' 
that  only  fhews  that  a  fiftion  of  law,  fuobi 
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as  the  entry  confejfed  in  ah  geftment  ihall 
not  prejudice  the  right  of  any  man  * ;  it 
Js  only  an  iiluftration  of  the  well  known 
maxim,  In  JiSiione  juris  fubjijlit  equitas.  But 
the  queftion  here  is,  whether  the  evidence 
by  which  the  pofleffion  is  proved,  does  not, 
at  the  fame  time,  prove  it  to  be  infufRcieilt 
to  eftablifh  a  title  f . 

With  refpeft  to  the  truft,  that  fubjea 
16  depending  in  Chancery,  and  the  event 
uncertain  ;  in  the  mean  time  it  may  be  ar- 
gued, that  there  is  no  perfon  anfwering 
the  deftription  in  Lord  Feverfham^s  will, 
9S  die  poffeifor  of  the  fettled  efiat^  of  th^v 

♦  If  any  of  my  readers  wifli  to  fee  this  fubjeft  more 
fidly'  difciifled,  they  may  confult  the  cafe  of  Wigfall 
and  Brydon,  in  3  Burr.  1895.  ^nd  the  c^es  therf 
ci(ed. 

t  In  the  cafe  of  .{fafe  and  Jones  in  the  King's 
Bench,  Micji.  23  Geo.  III.  (which  is  very  juftly  re- 
p(jrted  in  the  EJfay  on  the  Nature  and  Operation  of  Fines^ 
p.  187.)  it  was  determined,  that  no  polTcflion  with  the 
cqnfent  or  confiftcnt  with  the?  right;  gf  angther,  lh?dl 
work  a  title:  At  leaft  tl^is  is.^  neceflary  corollary  from 
the  4o£trine  eftablifhed  in  that  caufe  ^  but  the  point  /m- 
»wr^/W^^  adjudged  there  turned' upon  the  operation  of 
^  'fine,  upon  a  right  not  adverfc  to  his  who  levied  ^§  * 

P  3  Pwn-^ 
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Donoombe  £miUy>  because  Mr.  Dun^ 
CQmbe,  by  levying  a  fine  of  the  eftate,  ha^ 
defeated  the  fettlement ;  for  wluch  reaipn 
th«  truftees  muft  exercife  a  difi:retioa  in 
thU  part  of  their  trufb  j  but  at  any  rate, 
till  the  offer  made,  or  the  eilate  fold,  Lw^ 
Fcveriham's  daughters  are  to  be  eocifidcrc^ 
^s  the  owners  of  it. 

The  Comzaittee  re^i^lved-^To  admi^ 
the  vote* 

The  pebtioners.  had  now  feiifhed  that 
pirt  of  tfadr  cfi^  which  concerned  tildf 
own  votes  j  The  decifions  of  the  Com* 
xnittee  upon  the  feveral  objedtions  had  ro» 
dwfid  their  numbers  to 

41  for  Shafto, 
40  for  Conwayji 

i.  e.  20  difputed  votes  for  each  had  been 
eliabhifhed,  by  evidence  or  argvtna^it. 

It  tiherefore  became  neceffery  for  then?| 
to  diiqualify  five  votes  for  the  fitting  mem^ 
Urs,  in  order  to  obtain  a  m^ority  over 
/both.  In  going  throi:^h  this  part  of  the 
^^wiC|  th?  fame  coqrfe  was  followed  as  in* 

the 
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^former;  idl  the  ol^edions  were  gone 
through  on  one  £de  firft,  and  then  received 
a  general  aufwer  from  the  other ;  this  was 
done  at  die  requefl:  of  the  counfel  for  the 
fitting  members^  who  faid  they  were  not 
then  prepared  with  the  evidence  necef&ry 
to  anfwer  the  objcflions  vote  by  vote :  By 
this  courfe  the  deciiion  of  the  Committee^ 
ott  the  particular  cafes,  was  not  made  till 
the  concluiion  of  the  whole  caufe  *. 

The  counfel  for  the  petitioners  ftated 
particular  objedtions,  which  extended  to 
^5  votes :  There  was  beiides  a  general  One, 
which  extended  to  21,  viz.  that  it  did  not 
appear  that  the  burgages  paid  a  quit-^renti 
iKit  this  being  afterwards  eftabliifiied  to 
tl^ir  fatisfa£tion  by  evidence  on  the  other 
fi4e,  of  a  conformity  with  the  quit-rent 
roll,  there  remained  only  the  15  to  be  con-^ 
fidered  by  the  Coromittee,  Thefc  I  ihall 
ftate  fepar^tely. 

•  Mueh  time  was  bft  by  this  methcici,  but  ^%  it 
tended  to  a  more  particidar  inveftigation  of  the  rights 
of  the  parties,  they  are  under  great  obfigations  to  the 
Qommitcee  for  their  compliant* 

P  4  J,  Reverend 
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I .  Reverend  James  Fofter— [The  olgec- 
tion  arofe  from  the  form  of  expreffion  in 
his  conveyance  5  his  burgage  (being  one 
of  thofe  called  quarter --burgages^  and  held 
Ijy  the  quit-rent  of  3d.)  \yas  conveyed  tp 
him  in  thefe  words,  "AH  that  cottage, 
meffu^gc,  tenement,  and  dwelling-houfei 
paying  3d.  and  commonly  called  one  quar^ 
Ur.^\a  burgage,  Gfr."  This  laft  phrafe 
was  faid  to  be  improper,  and  ex  vi  termini 
importing  it  to  be  no  burgage  ^  for  though 
the  irregular  burgages,  called  hfllf  and 
qfiarter^hurg2LgQSj  were  allowed  and  eftar* 
blifhed  in  Downton,  yet  this  being  an  ex- 
ception to,  a  general  rule,  the  expreffion 
ought  to  be  adhered  to  ftri^ly;  that  this 
tenement  not  being  dcfcribed  in  the  com- 
mon form,  but  as  a  quarter  of  a  burgage  *, 
it  was  incumbent  on  the  counfel  to  prove 
iu.feift,  that  thcfubjedof  the  grant,  for; 

*  According  to  the  entries  in  the  borough  booksJ^ 
\yhen  they  wcr^  kept  li\  Latin,  there  feeins  little  fouii-. 
d^tion  for  this  diftin6lion.  Thofe  entries  (which  X 
have  ejx^mined)  uniformly  dcfcribe  fuch  burgages  by 
the  terms  "  diifiidium  htfrgagii^ — qi^arta  J>ars  burgagii-^ 
O^ava  pars  burgagii — " 

whicl^ 
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jvjjich  the  vote  was  given,  was  an  entire  bur- 
gage 5  that  the  contrary  being  a  negative, 
:^as  incapable  of  proof.  This,  after  fomc 
tittle  debate,  was  agreed  to  by  the  Com- 
mittee, and  the  faft  was  eftabliftied  to  the 
fetisfaftion  of  the  petitioner's  counfel:  But 
the  evidence  produced  for  this  purpofe  fur- 
jiifhed  the  petitioners  with  another  objec- 
tion, which  they  infifted  upon :  This  was 
tolhe  title  under  which  the  voter  held  the 
premife^.  The  entry  for  this  burgage  in 
the  rent-roll^  is  thus ;  ^^  John  Stride,  for 
llis  own  land,  late  H.  Cotton's;*'  deeds 
were  produced,  by  which  Stride  and  his 
wife  conveyed,  in  1738,  to  J.  Ruflell;  in 
1 74 1,  Ruffell  to  John  Beves  and  John 
Gibbs,  as  jqint-tehants  in  fee;  on  26th 
April,  1764,  Gibbs  conveyed  to  Reeves,  he 
to  Lord  Radnor  in  Feb.  1783,  and  Lord 
Radnor,  in  June  1783,  to  Fofter,  In  thq 
deeds  fubfequejit  to  the  year  1741,  the  pre- 
mifes  are  defcribed  to  be  "  fituate  in  that 
part  of  Downton,  called  thelflands,"  which 
Was  the  fituation  of  the  voter's  burgage  j 

*  Th^  time  of  making  it  is  bpfore  itated  to  have. 
fceenini745.     See  p.  168, 

■■■  ■■  '  '  but 
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but  the  defcription  in  the  deeds^  of  1738 
and  1741,  is  only  "  in  the  borov^  of 
Downtcm :"  A  deed  was  produced  cm  the 
part  of  the  petitioners,  dated  in  "ijyjy  ly 
which  Stride  mortgaged  a  tenement  and 
about  four  luggs  of  ground^  "  fituate  in 
the  ijlands  at  Downton>"  to  John  Bevcs  jfor 
500  years.  Reeves  was  in  pofleffion  of. 
the  burgage  from  the  date  of  his  deed,  and 
voted  fi>r  it  in  1774  and  1779  as  his  own. 
The  conveyance  to  Foftcr  ddcribcs  it  as 
"  formerly  bought  of  John  Stride  and  his 
wife>  now  in  the  occupation  of  William. 
Reeves^:"  This  had  belongied  to  Cottoa 
before  Stride's  time,  and  was  on  the  fimth^ 
iide  of  the  flreet  s  Stride  rented  a  tenement 
c»i  the  north-fide  from  Mr.  Eyre,  in  which 
he  lived.  In  the  conveyances  to  Reeves 
and  to  Lord  Radnor,  the  "  four  luggs  of 
ground"  make  part  of  the  defcription. 

The  counfel  for  the  fitting  members  ar-* 
gued  in  fupport  of  this  vote, 

That  the  voter  being  in  peaceable  poilef* 
fion,  it  was  prima  facie  evideiKe  c^  titk^ 
and  all  that  was  neceffary  to  fhew  at  tiie 
poll,  <hat  the  title  was  fuch  as  would  ftand. 

againft 
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againft  an  eje£fanent,  bdbig  a  poiTdlioii 
imdiftnrbed  for  twenty  years^  which  made 
it  unneccflary  to  enter  into  a  minute  inves- 
tigation of  the  title  deeds,  for  a  Committee 
VFOukI  certainly  inquire  no  further  5  That 
as  the  ob^e^tors  do  not  fliew  any  other  per- 
fon  to  be  intttled^  a  much  lefs  appearance 
of  title  would  be  fufHcient :  But  here  was 
beiides  a  ftrong  confirmation  of  the  title, 
a  voting  under  it  in  two  contefted  eledions* 
The  want  of  a  conveyance  from  Bevcs, 
who  was  joint-tenant  with  Gibbs,  may  at 
this  di^nce  of  time  be  fairly  fupplied,  by 
prcfuming  him  to  have  been  dead  when 
Cfibbs  conveyed.  That  the  puzale  endea- 
voured  to  be  created  by  the  mortgagp-decd 
in  1737,  was  cleared  up  by  the  raat-roll, 
.whkh  in  1745  fhews^  that  it  had  made  ik> 
aiteratix)n  in  the  ftate  of  this  property ;  it 
is  there  called  Strides  ewn^  in  contradif- 
tin£tion  to  fome  land  that  be  rented. 
The  ccrunfel  for  the  petiticmers  argued. 
That  unle&  Beves  was  dead  at  the  time 
wheel  Gibbs  made  the  conveyance,  only  a 
inc»ety  of  the  burgage  pafled  by  it ;  the  pre- 
sumption aiked  for  could  not  be  made  upon  a 
2  fiaa 
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fadl  fo  recent  as  in  1764,  and  therefore  "lb 
capable  of  proof,  if  truej  if  the  doubt 
arofe  upon  a  conveyance  fifty  or  fixty  years 
old,  it  might  be  reafonable  to  make  the 
prefumption,  becaufe  of  the  difficulty  of 
^  proof;  but  that  reafon  does  not  hold  here, 
and  for  this  defeft,  the  vote  muft  be  difal-^ 
lowed.  But  there  is  another  objeftion 
equally  fatal,  arifing  out  of  the  deeds— 
The  premifes  defcribed  in  the  deed  in  1764, 
and  thofe  fubfequent,  do  not  appear  to  be 
the  fame  with  thofe  in  the  deeds  of  1738 
and  1741 ;  if  *hey  are  in  fa6l:  the  fame,  it 
may  be  proved  now ;  if  not,  thele  deeda 
give  no  title  to  the  burgage  in  queftion, 
The  conformity  in  the  defcriptions  con- 
tained in  the  mortgage-deed  in  1737,  and 
thofe  in  1764  and  after,  connefted  with 
the  fg£l  of  Stride's  being  in  pofleffion  of 
this  which  is  called  ''  his  own  burgage,'* 
feven  years  after  he  is  by  them  fuppofed  to 
have  fold  it,  raifes  a  ftrong  fufpicion,  that 
this  burgage  is  the  fubjeft  of  the  mort- 
gage, and  that  he  continued  in  pofleffion 
9s  other  mortgagors  do;  and  that  Tome 

othef 
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other  tenement  is  the  fubjed  of*  the  con-^ 
veyance  in  1738  and  1741. 

Therefore  the  only  foundation  of  the 
title  is  the  twenty  years  poffcffion  2 

But,:  ifirft,  This  is  not  a  poffeffion  of 
twenty  years  :  The  date  of  the  deed  undit . 
whith  this  poffeffion  commenced,  is  26th 
April,  1764,  and  Fofter  voted  on  5  April, 
1784* ;  therefore  the  term  was  not  com- 
plcated..  ^         :■■    "J    ■  - 

Secondly^  If  it  were,  it  would  not  be 
effeftual  in  this  cafe,  becaufe  they  have 
fhewn  Jthis  poffeffion  to  have  been  derived 

'  under  a  bad  title :  The  principle  of  the 
Statute  of  Limitations,  and  of  the  ride  by 

.  which  it  IB  enforced,  is,  that  a  long  pofief-* 

'^onjianding  alone  i$  evidence  of  a  frcdiold 
title ;    but  when  more  appears,    as  that 

-  the  poffeffion  is  founded  in  fomething 
which  does  not  fupportit,  the  prefumption 
arifing  from  the  length  of  j)offeffion  is  then 
dcme  away.  »       -  -  .  ;r 

The  Committee  refolved*^That  the  vote 
Ivasgood.        . 

*  The  d9Lf  of  eleAion*  * 

2.  AieXi 
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2.  Alex.  Forfylh :  He  Toted  for  a  tcne^ 
ment  called  Worrmtad.  The  objedkms 
were  two: 

Firft,  That  it  was  a  cop]dioi(L 

And  Secondly^  That  k  was  out  of  the 
Jbocoughb 

In  fupport  of  them,  the  nianor  bbok^ 
an^  other  oridence  were  produced,  hut  in 
tiie  courfe  of  the  inquiry  it  aj^peared^ 
(fomewhat  unexpedtedly  to  both,  parties) 
that  there  were  two  Worr'mcads ;  one  ac- 
jknowledged  in  the  rent-roll^  the  other  (as 
ieemed  to  be  admitted)  out  of  the  borough. 
Upon  this  evidence  a  new  objedioa  was 
made,  viz,  that  the  tsenement  -conveyed  to 
the  voter,  and  for  which  he  voted^  was  in 
fs&  that  Wbrr'mead  faid  to  be  out  of  the 
borough ;  and  this  made  the  queftion  for 
tlie  decifion  of  the  Committee.  The  xafe 
occupied  a  great  deal  of  time,  but  as  the 
vnhoit  conhfted  of  difputed  fafts^,  I  (hair 
not  trouble  the  reader  with  an  account 
which  could  be  ufeful  only  to  the  parties 
concerned,  who  have  better  means  of  in- 
formation. The  Committee  held  the  vote 
to  be  good. 

3.  Jof. 


D  O  W  N  T  O  N.  223 

3.  J<^.  Nicolas — His  tenement  was  ob- 

jcfted  to  as  not  being  an  antient  burgage ; 

wd  as  the  counfel  for  the  fitting  members 

offered  no  evidence  in  fupport  of  the  vote, 

it  was  confidered  as  given  up  by  them,  and 

•accordingly  was  rejedted  afterwards  by  the 

Committee. 

4.  T.  G.  Atwater-— His  tenement  was 
deicribed  in  the  conveyance  to  be  a  ^*  bur- 
gage covered  with  water  in  the  main- 
trrach,  formerly  JolhfFe*s  ;'*  the  objection 
was,  that  there  was  but  one  burgage  in  the 
main-trench,  and  for  that,  one  William 

,  Wiatcr  had  voted  on  the  fide  of  the  peti- 
tiwiers*,  whofe  vote  had  been  difputed, 
-but  had  been  exprefely  allowed  by  the  Com- 
mittee. The  fituation  of  Atwater's  bur- 
gage is  on  the  north  of  a  bridge,  called 
Kingfton-bridge,  which  ftands  upon  the 
main-trcnch ;  that  for  which  Winter  voted 
is  on  the  fouth  of  this  bridge ;  the  latter 
derived  his  title  from  Mr.  Shafto,  the  for- 
mer fwHn  Lord  Radnor.  On  the  part  of 
tiie  fitting  members,  the  counfel  produced 
«itfi«5  in  tlie  court  bodks  of  the  borough, 

*  Seep.  i70« 
'..     >  of 


of  the  alienations  of  this  tenemeht  is^i  d 
burgage  before  it  was  cut  into  the  maiii-^ 
trench  and  fince;  they  prov^,.  that  Lord 
Feverftiam  purchafed  this  among  othdr 
property  from  Mr.  Wyndham  Aflie-^th^t 
Afhe*s  property  lay  on  the  north  of  King- 
fton-bridge — that  Mr.  Shafto  had  no  pro- 
perty on  the  north — that  the  tenement  al^ 
figned  to  Winter  was  on  the  fouth,  arid 
that  the  reputation  in  the  borough  wat, 
that  the  tenement  in  queftion  was  ft  bur- 
gage ;  a  witnefs,  who  had  been  in  poflef-r 
•lion  of  it  twenty-five  years  under  Lord  Fo- 
verfham,  fwore,  that  he  always  underftodS 
the  entry  on  the  roll  to  apply  to  this  bm^ 
gage^  and  in  the  roll  (in  which  all  the  bui^- 
gages  belonging  to  one  peirfon  are  clafled 
together)  the  burgage  in  the  main-trench 
is  in  company  with  Afhe's  lands,  not. with 
Eyre's,  from  whom  Mr,  Shafto  derived 
title; 

In  order  to  tmderftand  this  itiatter  more 

clearly,  it  is  neceffary  to  ftate  the  circumf- 

'ftances  under  which   Winter's   vote  had 

been  admitted.     His  tenement  had  been 

purchafed  of  Mr*  Eyre  by  Mr.  Shafto,  with 
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other  burgages;  and  was  in  the  occupation 
of  Lord  Feveriham's  truftees,  as*  under-- 
toiants  to  Mr.  Shafto,  to  whom  they  paid 
the  rack«rent  as  tenants^  and  from  whom 
they  had  alfo  received  the  burgage  quit- 
rent,  in  right  of  the  lordlhip.  This  was 
contended^  on  the  part  of  the  petitioners^ 
to  be  an  acknowledgment  of  the  burgage 
right,  dccifive  in  the  prefent  difpute.  The 
counfel  for  the  fitting  members  did  not 
thai  oppofe  this,  by  the  fame  ftrength  of 
evidence  now  produced;  however  they  gave 
fiwne  evidence  *  to  (hew  that  the  burgage 
referred  to  by  the  roll,  was  their *s  on  the 
north  of  the  bridge  i  The  point  in  difpute 
was  upon  matters  of  fa£t  only,  and  th« 
Committee  upon  that  ftate  of  the  quefticn 
admitted  the  vote  for  the  petitioners. 

jThe  counfel  for  the  litting  members 
now  argued^ 

-  That  there  could  be  no  doubt  upon  the 
above  evidence,  that  the  burgage  mention^ 
ed  iii  the  quit-rent  roll  is  that  held  by  the 
Iroter  T.  G.  Atwater  3  if  fo,  it  is  an  an- 
tient  burgage  paying  quit-rent^  and  it  is 

•  See  p.  170^ 

Q^      ''  impoflible 
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impof&ble  for  the  peth^ers  eidier  toln^ 
port  a  vote  for  the^  fame  burgage,  or  to 
prove  their  own  to  be  a  hurgnige  j  that  itoc 
admiiHon  of  another  vote  fcxr  thb  buxgage 
ought  not  to  prgudice  the  true  pQ^ristor 
in  the  exercife  of  his  franchife,  for  tiie  «A>« 
je^  of  inquiry  had  been  very :  difiereat  in 
going  through  the  votes  for  the  petit^mers» 
frc^n  that  whidi  now  occuired  in  dieir  cAi^ 
je£tions  to  tite  votes  of  the  fitdng  tacsxsi* 
bers  :  It  was  then  the  bufine&  of  the  Jt^ 
ting  members  only  to  prevent  thdc  «ftai«» 
bliihing  their  votes;  and  it  would  iiavie 
been  impertinent  in  that  ftage,  ta  have  <n^ 
tered  into  a  full  defence  of  one  of  .iheir 
own  votes,  whom  the  returning  officer  liad 
*  flpceived  on  the  poll,  and  whofe  nght  -awi^ 
fequently  required  no  defence ;  That  tiie 
Committee  would  not  make  either  party 
fuffef,  by  complying  with  the  order  of  pro- 
ceeding direifted  by  them  in  tlie  caufe,  and 
would  therefore  reconfider  the  whole.qucf* 
tion,  as  open  to  them,  before  they  tfhould 
make  their  final  refolution;  That  they  were 
not  bound  to  have  declared  their  judgment 
upon  the  former  votes,  and  if  they  had  not 

done 
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^one  it  on  the  cafe  of  Winter's,  and  wer? 
tM)w  to  decide  upon  that  burgage,  for 
whoin  would  the  decifion  be  ?  The  great 
firength  pf  the  petitioners*  cafe  was  the 
payxnent  of  the  quit-rent  on  their  part,  and 
receipt  of  it  by  the  truftees ;  but  fuch  pay- 
tnent,  when  j^e  psrty  is  not  in  pofleffion 
of  the  fulgent  of  the  rent,  is  no  dijeifin^ 
and  the  effeft  of  it  i^  done  away  by  the 
clear  evidence  oft  the  other  fide,  which 
(hew;  that  it  muft  have  happened  by  miA 
take;  That  the  queftion  therefore  now 
tvould  be,  whether  Atwater,  or  Winter^ 
ihould  remain  upon  the  poll  ?  if  they 
thought  the  former  juftly  entitled  to  that 
privil^e^  it  would  never  be  too  late  to  do 
jufUce. 

The  counfel  for  the  petitionerSi  after  re- 
CUtring  to  the  ftate  of  the  evidence  upon 
Winter's  vote,  denied  that  the  refult  of  the 
inquiry  would  be  in  favour  of  the  fitting 
members,  if  the  whole  queftion  were  open 
to  it  J  btit  they  argued — That  the  queftion 
was  in  faft  already  decided  j  and  therefore 
any  arguments  on  general  principles  came^ 
too  late  i  to  give  way  to  then),  would  be 
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to  break  through  all  rules  of  judicial  pro-* 
ceedings,  and  would  open  the  door  to  infi- 
nite evafions.  Upon  the  fame  principle, 
the  Committee  might  be  called  upon  to 
irevife  their  judgment  upon  the  cafe  of 
Farr's  burgages,  or  of  any  other  queftion 
in  the  caufe,  by  a  tender  of  frefti  evidence. 
That  the  argument,  that  no  laches  is 
imputable  to  the  fitting  members,  in  not 
bringing  their  prefent  evidence  forward, 
upon  Winter's  vote,  is  a  begging  of  the 
queftion;  they  might  have  proved  ieveiy 
thing  on  that  vote  which  they  have  now 
produced  j  the  cafe  not  only  called  for  it, 
but  it  is  the  very  thing  they  attempted,  for 
they  endeavoured  as  fully  as  they  then 
could,  to  prove  the  right  to  be  in  their  own 
burgage,  and  the  diipute  turned  upon  that 
fad  (for  the  truth  of  which  they  referred 
to  the  minutes) ;  and  even  if  they  had  not 
offered  fuch  proof,  they  ought  not  to  be 
allowed  to  do  it  now,  becaufe  they  had 
notice  of  the  objedlion  in  the  firft  open- 
ing of  the  caufe*,  and  therefore  all  the 

evidence 

*  The  day  on  which  the  objeftion  to  Atwater  was 
ftatcd  by  the  counfej  for  the  petitioners,  was  Jmie  22  ; 

the 
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evidence  now  produced  would  have  been 
pertinent  then  ;  If  they  liad  the  means  of 
eftaWifhing  the  vote,  and  did  not  ufe  them, 
the  Committee  will  not  now  affift  them } 
but  as  they  had  failed  then,  and  ftill  muft 
fail,  ^l  proving  payment  of  the  quit-rent^ 
the  deciiion  now,  by  what  means  foever 
formed,  could  not  be  different  from  that 
.before  given.  The  parties  are  therefore 
bound  by  this  decifion,  not  only  becaufp 
it  is  the  judgment  of  the  court,  but  b^r 
caul^  it  paffed  upon  the  merits  of  the  cafe. 

The  C(Mnmittee  refolved-^Not  to  admit 
the  vote, 

5,  an4  6.  Samuel  Green  and  Samuel 
Clarke :  The  pbjedtipn  to  thefc  was,  that 
the  tenements  for  wihich  they  voted  were 
parts  oior^  burgage}  and,  (if  this  fhould 
fail)  that  the  fame  burgage  was  convey^jl 
to  each,  and  one  vote  only  of  the  two 
could  b?  allowed, 

the  day  on  which  Winter's  vote  was  oppofed  by  evi- 
dence on  the  part  of  the  fitting  members,  was  June  29. 

Q^  3  This 
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.  This  confiiftM  in  faft  onjy,  ittA  ppon 
the  evidence  produced  on  the  part  o^  the 
fitting  members,  the  otg^i<)f^  W^  ^^^* 
jdoned. 

7.  H.  Barnes :  He  voted  for  a  teiMtri^t 
which  iji  the  eIe6lion  of  1774  was  held  bf 
two  brothers  of  the  ilaiite^  of  Joluv  Add 
beoige  Ruffell*;  it  thefl  paffed  ht  fm 
burgages,  but  Was  objedted  to  for  that  iittu. 
foil,-  and  how  was  held  by  tlie  voter  a$ 
pfte;  The  objeflioriwds,  that  Ao  title  ap^ 
peated  from  the  Kuffelli  to  th«  pttGast 
voter;  and  upon  the  produftion  of  the  title- 
deeds,  another  w^s  1^6di  via.  fh^t  111  the 
conveyance  of  |:he  part  held  by  G.  Rtlil^il, 
it  is  not  defcribed  as  a  burgage^  in  that  of 
J.  Ruffeil  k  is  defcribed  as  part  if  An  :an- 
tieht  burgage,  and  therefore,  upon  the  ficte 
df  the  deeds,  the  vdtei^  had  only  ^ri  if 
a  burgagje,  for  Which  no  vote  coUM  be 
received.  - 

This  objection  was  atifWered  by  cVi- 
(dence,  ihewing  that  this  land  cdnftituted 
an  ^ntient  burgage,  and  that  the  whole  of 
it  was  pnveycd  to  the  prefent  yoterr— The 

*  See  I  Doug.  £lc£l.  227. 

counfel 


D  O  W  N  T  O  N.  231 

counfcl  for  the  fitting  members  faid.  That 
if  it  ever  was  an  entire  burgage,  (which 
could  not  be  difputed)  it  is  now  by  the 
unkin  of  the  two  parts  become  entire 
'again,  wd  the  franchife  revives ;  that  al- 
though Tome  incorporeal  rights,  as  certain 
rights  of  common  or  of  eftovers  appur- 

?  tenant,  are  loft  for  ever  by  fpUtting  the 
teoem^nt  to  which  they  are  appurtenant  *, 
it  19  not  ib  of  this  frandiife  annexed  to.  a 

^Jbw^ge,  which  caonot  be  ep^tinguiflied  in 

.  the  like  manner. 

.    The.  counfel  for  the  petitioners  after- 
wards gave  i}p  their  ol^e£tion  to  this  vote. 
2.  John  Biake— The  ob]e6tion  was,  tlyit 

ihi9  tepk^fient  was  not  au  antient  burgage^ 

^  bttt  apart  ^f  the  wafte  got : together  by  de* 
gce^,  afui  built  upon }  but  the  .^idence 
produced  in  fupport  of  this,  vote,  was  aj- 
k>wed  by  ^he  counfel  for  the  petitioners  to 

.hav^eft^ibtifhedit. 

-;  9.  John  Webb«--His  burgage  vyaf  con- 
veyed to  him  by  one  Edfqd,  of  Ti^uro  in 
Cornwall)  the  deed  was  printed  on. a  large 

♦  The  reader  may  fee  this'  fabJcA  fufly  difcufled  in 
€ov  Lit.  122.  and  Tirringham^s  aiCt  ui  4  Rep.  379  38. 

Q_4  iheet 
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flieet  of  paper,  in  a  form  common  to 
both  parties  in  this  eleftion,  which  is  that 
of  a  ieafe  and  releafe  for  lives,  wherein 
blanks  are  left  for  inferting  the  neceflary- 
names  and  defcriptions :  The  words* which 
filled  the  l^lanks  of  this  conveyance  were 
written  vnt%  a  black-lead  pencil ;  thofe  & 
written. in  the  releafe ^  yitxt  the  names  and 
defcriptions  of  the  voter  and  of  the  per- 
fons  for  whofe  lives  the  grant  was  made^ 
who  were  defcribed  thus— ^^  John  Webb, 
of  Langford^  in  the  county  of  Wilts,  gafr 
dener''  — for  the  lives  of  *^  Shutc,  lord 
bifhop  of  Salifbury,  and  Sir  Roger  Curds, 
knight."  The  burgage  is  thus  defcribed : 
^^  All  that  antient  burgage  tenement,  with 
the  appurtenances,  fituate  in  the  boroii^- 
of  DSWntoui  in  the  county  of  Wilts,  now" 
pr  I^te  in  the  tenure  or  occupation  oF" 

,  •-  without  the  tenant's 
name.  The  execution  of  the  deed  was  at-r 
teffed  by  two  fubfcribing  witnefles  y  neap 
the  place  where  they  figned  their  names 
fome  words  were  written' with  the  pencil. 

The  Rev.  Mr.  Sampfonj,  ope  of  the  twQ 
^itneffes,  was  examined  j  who  faid>  the  dee^ls 
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were  executed  at  his  houfe  in  Truro ;  he 
did  not  obferve  any  part  to  have  been  in 
pencil,  nor  that  the  words  in  fome  lines 
looked  differently  from  the  reft  5  he  thought 
all  had  been  filled  up  in  the  ufual  manner, 
and  did  not  obferve  any  thing  extraordi- 
nary; if  he  had,  he  fliould  have  looked  at 
them  more  attentively,  but  he  neither  read 
nor  obferved  them  particularly : — He  could 
not  fay  whether  they  were  at  that  time  dif- 
ferent from  their  prefent  fkte,  nor  if  any 
date  then  appeared  to  the  deed  or  the  at- 
teftation :  No  blanks  were  filled  up  in  his 
presence  5  he  believed,  Edfal  at  the  time  of 
execution  faid,  "  that  the  deeds  had  been 
feiit  to  him  with  the  blanks  filled  up,  all 
except  the  name,"  but  mentioned  nothing 
of  the  particular  name,  or  of  any  part  be- 
ing in  peikiL 

Being  ftiewn  the  pencil  writing  clofe  to 
his  own  atteftation,  he  faid  he  did  not 
take  notice  of  it  at  the  time. 

The  other  fubfcribing  witnefs  was  not 
called,  but  the  counfel  for  the  fitting  mem- 
bers offered  to  call  the  Earl  of  Radnor  and 
Edfal  himfelf  to  explain  the  tranfaftion : 
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The  evidence  of  both  was  i^ged^ed  by  the 
Committee,  after  hearing  the  arguments 
of  counfel  *.  The  counfel  for  the  ikting 
members  identified  by  evidence,  Edfid's  te- 
nement, and  proved,  that  he  had  only  one 
burgage  in  Dovrnton. 

Under  thefe  circumftances,  th*-  counfel 
for  the  petitioners,  in  obje6ling  to  this 
vote,  argued  to  the  efFeft  following : 

The  fufpicious  appearance  of  this  deed, 
connected  with  the  evidence,  gives  good 
-ground  to  infer,  that  it  was  execute  in 
bianlL^  a  man  muft  have  been  very  iliat- 
tentive,  to  have  looked  on  this  paper  with* 
out  obfcrving  the  pencil;  yet  the  witneis 
obfei-ved  nothing  remarkable,  airf  w*s  told 
by  the.  grantor,  that  the  natn^  was  omittedi 
— which  name,  it  is  fair  to  pirefume,  vvas 
that  of  the  voter :  It  is  a  confirmation  of 
this  argument,  that,  the  other  fubftiibing 
witnefs  is  not  called ;  to  what  can  this  be 
imputed,  but  a  fear  that  his  evidence  would 
be  unfavourable  ?  in  a  cafe  too,  where  every 
endeavour  has  been  made  to  fupport  the 
vote,  by  contending  for  the  adniiflion  of 

*  Hereafter  ftated  in  p. 

evidence 
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pvldedce  which  the  Committee  has  rejeftT  , 
ed.,    If  the  Committee  Ihould  be  of  this 
opinions  the  deed  19  void,  and  confequently 
thefe  is  nO  right  to  vote, 

Bot  further,  fuppofmg  no  ground  for 
this  objcftion,  the  deed  is  not  good  in  law, 
as  bong  Cotiipofed  of  materials  v^hich  arc 
pot  allowed;  in  Co.  Lit,  229.  it  is  f^, 
V  if  a  writing  be  on  a  pipce  of  wood,  or 
«p6n  a  piece  of  linen,  oir  in  the  bark  of  a 
ttee,  or  an  a  ftone,  or  the  like,  &c.  and  the 
-f«ne  bfe  feakd  or  delivered,  yet  it  is  no 
deed  I  for  a  deed  muft  be  written  citha;in 
parehfflefit  or  paper  as  before  is  faid,  for 
;ihe  writing  upon  thefe  is  leaft  fulgent  to 
^tratiott-bf  ^Offuptlort/'^-Blackftene  in 
2  Gomm.  297.  adds,   ^*  Wood  or  ftorie 
•rfftay  be  nior6  durable,  and  linen  lefs  liable 
iO'fafures,  but  writing  on  paper  or  pirch- 
ftttnt  unites  in  itfelf  more  perfeftly  than 
any  other  way,  both  thofe  defirable  qua- 
lities (SOf* 

Now,  if  the  reafon  for  reje6Hng  the  ma- 
terials before  enumerated,  is,  that  they  are 
fMile  to  alfemthn  or  corruption^  by  the  fame 
authority,  that  inftrumeftt  cannot  be  re- 
3  ceived 
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ceived  for  a  deed,  which  is  compofed  of  a 
fubftance  that  a  bit  of  bread  or  a  finger 
can  efface^  without  the  rifle  of  difcqvery : 
even  the  ordinary  changes  from  hand  to 
hand  would  in  a  fhort  time  obliterate  it. 
Lord  Coke  himfelf  fays,  that  where  heules 
the  (&c.)j  other  things  of  the  Ukejhrt  are  in- 
tended to  be  delcribed;  *and  it  cannot  be 
doubted  that  if,  when  writing  the  paQage 
above  cited,  he  had  been  aflsied,  whether 
any  fuch  material  as  pencil  might  be  u&d 
for  the  writing  of  a  deed,  he  would  havf 
clafTed  it  with  the  other  fubjefts  which  he 
has  enumerated.  The  confequenccs  of 
giving  a  fan6lion  to  this  mode  of  trifling 
with  the  fecurities  of  property,  may  be  very 
dangerous  to  civil  rights. 

A  further  objeftion  arifes  put  of  this 
deed  in  the  d^fcriptiori  of  the  burg^age ;  it 
contains  nothing  by  which  the  grantee  can 
difHnguifli  his  own  burgage  from  any  other 
in  the  borough  5  if  he  were  to  take  pof* 
feffion  of  the  firfl:  he  came  to,  he  might 
defend  himfelf  in  that  as  well  as  in  any  oth^r 
by  this  deed ;  it  gives  no  defcription,  no 
boundaiies,  no  tenant,  by  which  it  may  be 
*  See  Co.  Lit.  10.  9*  I7«  b. 

identi-* 
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identified}  it  faysnc^ore  than  'All that  bur^ 
gage  in  Downton.^  ^his  was  an  obje6lion 
fixenuouily  urged  againft  the  White-horfc 
voters  *,  and  ought  to  have  equal  weight 
liere. 

Formerly,  when  deeds  were  compleated  by 
livery  and  corporeal  pofreifion,  lefs  minute^ 
neis  of  defcription  was  fufficient,andperhaps 
if.adeed  in  thefe  words  had  been  fo  compleat- 
ed, it  might  ftand;  but  it  fliould  be  remem- 
bered, that  in  the  prefent  form  of  con- 
veyance, the  pofleffion  is  only  nominal, 
and  the  grantee  is  not  only  not  in  poflef- 
fioii  of  his  burgage,  but  may  never  have 
fien'tifv? place  where  it  lies;  he  can  know 
his  btirgage  only  by  the  defcription  his 
deed  ^ves  him-f. 

The  utmoft  that  can  be  faid  of  fuch  a 
deed  is,  -that  it  is  good  againft  the  grantor 
liimielf  s  but  the  prefent  queftion  is  between 
^bird  perfons^  and  there  is  no  diftindlion 
5n  the  law  better  known  than  this,  that 
sidls  which  bind  him  from  whom  they  pro- 
ceed, may  be  void  as  to  others  j  which  is 
derived  from  the  principle,  that  no  man 

♦  Sw  p.  183.      t  Sec  on  this  fubjcft  Note  (N). 

fliall 
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fhall  take  advantage  of  \m  owitwrotigl 
but  if  there  be  any  legal  ddkSt  in  this 
grant,  any  other  burgage-^tcnantrfOoirn-* 
ton  may  take  advantage  of  it  upon  ihii 
occafion,  becaufe  it  tends  to  diminiflx  hb 
own  franchife. . 

The  counfel  /or  the  fitting  nuSm{xx| 
anfwered  thefe  olj^e^tion^  in  the  fdSiommg 
manner. 

The  whole  of  the  firfl:  obje£Hon  is 
founded  on  a  prefumption,  drawn  from 
fa£ls  which  more  fairly  warrant  a  ceniarary 
prefumption  5  for  if  fuch  additions  to  the 
deed  had  really  been  made  after  it$  exectt-^ 
tion,  they  would  have  been  naade  mQr^r^ 
gularly — ^the  writer  would  not  have  been 
foolifh  enough  to  render  it  fo  obviouff  to 
fufpicion.  Although  the  evidence  by 
which  the  doubt  might  have  been  cleared 
up,  was  adjudged  incompetent,  yet  tha 
faft  may  be  naturally  accounted  for  from 
what  has  been  proved ;  by  fuppofijig,  th^ 
the  diftance  of  EdfaFs  refidence  and  th« 
early  period  of  the  election,  did  not  allow 
time  enough  for  much  intercourfe  with 

him^ 
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liim*,  and  therefore  the  deeds  might  have 
been  fent  to  him  in  this  ftate,  in  order  to 
allow  of  his  altering  them  if  he  ihould  fee 
occa(|<m.  ^h^  name^  mentioned  by  Edfal 
to  the  witnefe,  is  more  probably  that  which 
ftiU  remains  in  blank,  of  the  tenant^  than 
that  di  the  grantee  j  for  many  names  muft 
hare  been  wanting,  if  the  whole  had  beca 
in  Uac^;  nor  could  he  have  faid,  W/  was 
fiUed  up  but  the  natne^  if  no  names  at  all  had 
been  filled  up :  This,  and  the  prefent  ftatc 
of  the  deed  fumiih  a  ftrong  argument  of 
the  innocence  of  the  tranfadtion.  The 
witncfs's  want  of  obfervation  is  no  more 
Aan  frequently  happens  to  attefting  wit- 
ilddes,  who  are  fuppofed  to  attend  only  to 
the  fealing  and  deliveiy,  and  to  know  no- 
thing of  the  contents  of  the  deed ;  nor  is 
it  Jieceflary  that  they  fhould  ^f. 

.But 

*  The  late  Parliament  was  diffolved  on  the  25th  sA 
March,  and  the  eleSion  took  place  on  the  5th  of  April. 

t  As  an  auAority  for  this  pofition,  the  counfel  cited 
the  cafe  of  Peat  and'Ougly,  in  Com.  Rep^  197.  which 
arofe  upon  Lord  Bolingbroke^s  will  made  before  the 
ilatute  of  frauds.  But  the  doftrine  of  that  cafe  does 
not  go  fo  far  as  this  point ;  there,  it  is  true,  the  tefta- 
lorySz/rfnothing  to  the  witncffes,  of  the  name  or  quality  of 
the  inftrument  they  were  attefting  5  but  he  had  writ  with 

his 
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But  even  admitting  that  the  words  in 
pencil  were  inferted  after  the  exectition,  if 
with  the  confertt  of  the  grantor,  the  deed 
is  equally  good :  In  the  cafe  of  T6cfeira  * 
and  Evanai,  in  an  a6tion  upon  a  bond, 
tried  before  Lord  Mansfield,  at  the  fittings 
at  Guildhall,  after  Trinity  Term  15^74,  thd 
bond  had  been  executed  in  blanks  and  the 
pl^tifF  had  advanced  money  on  it  to  a 
broker,  after  which  the  names  and  fumS 
had  been  inferted  in  the  blanks  by  the 
broker  5  the  defendant  pleaded  Non  ejifac^ 
tutky  and  Lord  Mansfield  was  of  opimoil 
that  the  bond  was  well  executed,  and  that 
the  broker  was  to  be  confidered  as  the  at^ 
tomey  authorized  by  the  defendant  to  fill 
up  the  blanks  j  whereupon  the  plaintiflf  had 
a  verdia.  It  may  be  faid  that  this  cafe  is 
not  in  point  to  the  prefent,  becaufe  arifing 
between  the  obligor  and  obligee ;  but  if  a 
deed  fo  executed  will  pafs  ail  intereft,  it  is 

his  own  hand,  at  the  place  of  atteftation,  the  words^ 
Signed^  fealed  andpuhlijhed  as  my  laji  luUland  tejiament* 
According  to  3  Burr.  p.  1775,  Lord  Mansfield  in  thi 
cafe  of  BondsLni  Seawell^  fays,  ^^  It  is  not  neceflary  that 
a  teftator  fhould  declare  the  inftrument  executed,  to  be 
his  wiU\ — or  that  the  witnefl^s  (hould  know  the  corn 
tents.'* 

*  Cited  by  Mr.  Wilfon  from  mem(>ry. 

fufEcient 
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fufficient  for  the  prefent  argument:  If 
Edfal's  freehold  paffed  to  Webb,  he  acquir- 
ed, as  incident  to  it,  the  right  of  voting ; 
that  it  did  pafs  to  him  is  evident,  becaufe 
the  grantor  could  not  turn  him  out,  and  if 
he  could  not,  no  other  petfon  could. 

The  only  authority  for  the  fecond  ob- 
jeftion  is,  the  explanation  of  an  {&c)  of 
Lord  Coke  -,  but  the  fubjefts  he  mentions 
are  of  materials  to  receive  the  writing,  not 
of  the  writing  itfelf :  Why  is  not  pencil  as 
good  as  ink  if  it  is  as  legible  ?  any  writing, 
expreffing  the  intent  of  the  parties,  is  fuf- 
ficient to  bind  them  in  any  matter  of  con- 
tratSt.  The  tranfaftions  of  the  prefent  age 
are  very  differently  condufled  from  thofe  of 
the  age  in  which  Lord  Coke  lived ;  if  it  had 
been  the  praftice  of  his  time  to  have  tranf- 
ierred  a  number  of  freeholds  for  an  elec- 
tion da(y,  or  for  the  ufe  of  a  few  hours  only, 
he  would  have  faid,  that  a  grant  in  pencil 
\vouid  have  lafted  long  enough  for  the 

^  purpofe. 

As  to  the  laft  objeftion,  the  uncertainty 

of  the  defcription  in  the  deed,  is  fupplied 
l>y  the  evidence  produced,  as  by  law  it  may 
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be.  Id  certum  eft  quod  ctrtum  reddi  pofefti 
a  gwtit  of  **  All  that  burgage  in  Down- 
toft,''  mea&s  "  All  my  burgage,*^  and  if 
the  gf  antor  has  biit  one,  as  is  the  cafe  here, 
that  one  pafles  by  this  grant* 

The  committee  were  of  opihioft — That 
the  vote  was  good. 

10,  II,  12.  Jlon.  Edward  Bouverie, 
William  Lucas  and  James  Selfe; — Thefe 
three  voted  for  burgages,  the  property  of 
.the  Earl  of  Shaftefbury,  who  had  enfeoffed 
Mr.  Ewer  of  them  by  a  deed  of  feoffment, 
dated  in  1782;  on  which  livery  of  Iwfin 
was  indorfed,  dated  22  Dec.  1783  :  The 
names  of  the  attornies  impowered  by  the 
deed  to  deliver  feifm,  were  written  on  an 
erafure.  This  deed  Lord  Shaftefbury  exe- 
ecuted  in  Italy,  and  two  fubfcribing  wit- 
neffes  attefted  it ;  as  they  were  not  at  this 
time  in  England  their  hand-writings  were  . 
fworn  to  before  the  Committee. 

Mr.  Ewer  had  transferred  thefe  burgages  ^ 
to  the  voters  by  deeds  dated  Dec.  23,  1783 ;  ^ 
in  that  to  Mr.  Bouverie— the  date  was5« 

writ —  = 
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written  on  an  erafarej  the  other  two^ 
which  had  been  executed  together  with  th? 
ftrft,  were  rerej^ecuted  on  the  tWrd  of  April 
on  the  fame  paper  and  ftamps,  on  account 
of  an  alteration  in  the  chrijiian^  orjir-names^ 
i^rboth^  of  the  voters ;  (which  was  the  accoutil: 
the  witnefs  gave  of  them.)  The  general 
plgeftion  to  thefe  three  was,  that  the  deed 
from  Lord  Shaftefbury  had  an  apparent 
idefeft  in  it  by  the  erafure  in  the  power  of 
attorney ;  and  the  counfel  contended, 

That  the/had  a  right  to  prefume,  thatthe 
lattomies'  names  had  been  inferted  after  the 
execution,  unlefs  the  counfel  on  the  other 
^de  fhould  fhew  the  contrary  by  evidence ; 
^he  ^fence  of  the  witnefles  confirmed  this 
prefumption;  That  the  law  regarded  Tome 
fleeds  with  fo  much  nicety,  that  it  required 
^n  atteftation  tp  every  erafure  in  them; 
^nd  in  thpfe  in  which  this  nicety  was  not 
abfolutely  required,  the  negle^ing  it  was 
always  fufpicioifs.  In  the  paffage  before 
f  ited  from  Lofd  Coke,  it  appeared  that  the 
law  paid  no  regard  to  deeds  written  on  ma- 
\Qndt\sfubjeB  to  alteration ;  here,  there  is  in 
fa6l  an  alteration  vifible ;  an4  therefore  by 
R  2  the 
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the  fame  rule,  it  ought  to  be  rejefted  froifl 
the  deed.  They  faid,  they  had  not  beeft 
able  to  find  any  cafe  in  the  reports  oh  thii 
fubjeft,  but  that  this  doftrine  is  fenfibly 
laid  down  in  Erlkine's  Inftitute  of  the  Law 
of  Scotland;  p.  433.  fe6l.  26.  in  whicfi  may 
be  feen,  in  what  manner  that  kv<r  enforce* 
the  general  principles  of  good  fenfe>  which 
are  fuppofed  to  have  equal  place  in  our 
own  *.  The  author^  after  treating  of  the 
folemnities  of  deeds,  fays,  "  From  the 
obfervance  of  the  folemnities  above  ex- 
plained, a  prefumptive  evidence  ariles  for 

*  Blackftone^  2  Comih.  308.  (fifth  tditi)  fays,  "  A 
deed  may  be  avoided — by  rafure,  interlining,,  or  other 
alteration  in  any  material  part,  unlefs  a  memorandum 
be  made  thereof  at  the  time  of  the  execution  and  attef* 
tation."  He  takes  this  from  11  Rep.  27.  a.  which  he 
cites ;  That  was  an  aSion  againft  an  obligor^  who 
pleaded  non  ejl  faSluni.  Iri  5ReJ).  23.  it  is  held  that 
an  erafure  in  the  date  after  delitrery,  vitiates  a  deed  ; 
that  was  likewife  a  queftion  between  obligor  and  oblig€t 
upon  the  fame  plea*  In  the  fame  manner,  Rolle  in 
his  Abridgment  tit.  Faits^  in  defcribing  the  circum* 
ftances  by  which  deeds  are  avoided,  puts  thofe  cafei 
only  which  have  happened  between  grantor  and  grantee* 
But  in  the  cafe  before  the  Committee,  arifing  betweea 
third  perfons^  the  grantor  might  be  fuppofed  indifferent 
to  the  ofajeSion. 

I  the 
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the  genuinenefs  of  a  deed,  without  which 
it  has  no  legal  force.  Where  therefore  a, 
deed  is  vitiated  by  erafing  certain  words, 
and  fuperinducing  others  in  their  place,  or 
by  interlineations,  fuch  additions  or  inter- 
lineations cannot  bind  the  granter,  becaufe 
they  are  deftitute  of  that  evidence;  the 
prefumption  is,  that  they  have  been  made 
after  the  granter  and  \^dtnefles  had  figned 
the  deed,  fince  no  perfon  is  prefumed  to 
fign  a  blotted  or  vitiated  writing.  But  if 
it  be  either  mentioned  in  the  deed  itfelf,  or 
acknowledged  by  the  granter  on  oath*; 
that  thofe  alterations  were  made  before  his 
fubfcription,  they  are  obligatory  on  the 
granter.  In  fome  fpecial  cafes,  the  inftru- 
mentary  witneffes  are  admitted  to  prove 
this  fa6l — but  more  frequently  that  man- 
ner of  proof  is  rejected."  (Z.) 

The  counfel  for  the  fitting  members 
anfwered  this  by  faying,  That  in  fuch 
deeds  as  thofe  jn  ^ueftion,  the  law  did  not 

*  It  may  be  obferved,  that  in  this  paffage  the  author 
,I^as  in  view  thofe  cafes,  in  which  the  granter  is  fuppofed 
to  deny  the  eSkO:  of  his  deed,  under  the  circumftancc* 
mentioned, 

R  3  require 
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require  writings  on  crtfures  to  be  attcflwi 
particularly ;  therefore  the  rule  by  which 
the  courts  required  this  nicety  in  fbme  of 
their  records  and  afiidavits,  could  not  with 
any  propriety  be  brought  into  the  pr«iefit 
argument ;  That  if  the  appearance  of  thi9 
deed  created  any  fufpicion,  it  would  b9 
iinjuft  to  extend  it  to  the  prgudice  of  th« 
prefent  parties,  who  had  no  concern  what^ 
focver  in  the  maldng  it;  and  as  it  wa9 
impofliblc  for  them  to  compel  the  appear-. 
ance  of  the  atteftmg  witnefles  who  wer« 
beyond  fea,  it  would  be  equally  unjuft  ta 
prefume  any  thing  againft  them  on  account 
of  fuch  abfence,  fin?e  they  could  not  pre* 
vent  it. 

That  the  Jaw  of  Scotland  was  oiuch 
more  exaft  in  the  execution  of  deeds  than 
the  law  of  England,  and  the  citation  from 
^rfkine,  was  to  be  imputed  to  the  peculiar 
rfegulations  of  that  law. 

The  Committee  refolved  —  To  admit 
thefe  three  votes. 

Befides  the  above  objeftion,  there  was 
a  particulai  pne  to  Lucaaaiid  Selfe,  That 

their 
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^Mr  ejects  having  been  compUatfd  by  tbw 
Bx(t  ^ecution,  9Qu}d  not  be  change4  by  H 
re-execution,  withom  »fw;  fiampi\  but 
this  pbjeftion  was  not  infixed  upon 
;tftQwar45,  it  being  prpved  that  the  grantees 
under  both  executipns  were  the  fame  per- 
fpniy  and  that  their  names  had  b^n  at  fij^ 
miftaken. 

There  was  alfo  a  particular  obje^ion  Xq, 
Mr.  Bouverie,  that  the  day  of  the  date  being 
on  an  erafure  in  the  deed,  it  was  realbn- 
able  to  fufpeft,  that  the  deed  was  not  exe- 
cuted on  the  day  of  that  date,  unkfs  they 
ihpyld  cl^r  up  the  doubt  by  fatisfadory 
evidence  j  that  it  muft  have  been  executed 
by  Mr,  Ewer  tlie  feolfee,  before  the  Uvery 
pf  feifin  to  hiin>  and  altered  afterwards, 
ifi  order  to  be  confident  with  that  ;feii(ii}| 
withpiit  which  the  fi^^ee  could  make  na 
title }  that  it  could  have  no  other  meaning 
than  this,  becaul^  it  was  lOQg  enough  be* 
fpre  the  ele<5tion. 

This   objedion   feemed  to  have  bm) 

abandoned,  after  the  wunl^l  for  the  fitting 

members  had  produced  evidence  to  flicw, 

that  i^fin  had  been  deUv^ed  m  the  ipom- 

H4  WC 
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ing  of  the  2  2d  of  December,  and  that  Mr, 
Ewer  had  executed  the  deeds  in  the  even- 
ing of  the  22d  or  23d. 

13.  Thomas  Goddard  —  His  vote  was 
objefted  to  for  a  defed  like  that  againft 
Lucas  and  Seife,  but  this  olgeftion  was 
done  away  by  fimilar  evidence  to  theirs ;  ' 
another  ftill  remained,  viz-  That  it  could 
not  be  proved  to  be  an  antient  burgage  by 
the  quit-rent  roll. 

The  counfel  for  the  fitting  members  aii^ 
fwered  this,  by  producing  evidence  to 
ftiew.  That  Lord  Feverfham  purchafed  13 
burgage  tenements  of  Afhe — that  for  thefe, 
the  fitting  members  had  made  only  1 2  votes 
—that  1 1  of  them  had  been  already  applied 
to  1 1  entries  in  the  quit-rent  roll  of  Afhe's 
burgages — that  this  burgage  was  one  of 
thofe  derived  from  Aflie,  and  confequently 
muft  be  one  of  the  remaining  two,  but 
they  could  not  afcertain  which. 

One  of  the  entries  referred  to  in  the  roU 
was  thus : 

"  For  that  late  Davis's 1  s." 

The  other, 

"  For  that  bought  of  W.  Snelgar  ancj 
Mowlands 8d." 

An 
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An  aged  witnefs  did  not  remember  any 
pne  of  the  name  of  Davis  in  thefe  tene- 
ments ;  but  another  witnefs  refident  in 
Downton  fwore,  that  he  had  heard  that 
Goddard's  tenement  was  that  named  Da^ 
fviss  on  the  roll- 

Upoi)  this  the  counfel  contended,  that 
they  had  produced  fufficient  evidence  to 
eftablifh  the  only  fadt  wanting,  viz,  that 
the  burgage  paid  a  quit-rent;  for  that  it 
could  hardly  be  doubted  now  that  the  voter 
jiad  a  burgage. 

The  counfel  for  the  petitioners  argued, 

That  as  both  parties  had  all  along  pro- 
ceeded upon  an  admiflion  of  the  neceflity 
of  pi*oving  the  payment  of  an  antient,  cer^ 
taitiy  quit-rent,  in  order  to  compleat  a  bur- 
gage title,  the  voter's  could  not  be  confi- 
dered  as  fuch,  becaufe  the  utmoft  that  even 
the  counfel  could  fay  of  it  was,  that  the 
burgage  muft  have  paid  one  of  two  rents  j 
I.  e,  either  a  Jhilling  or  eight  pence.  Ac- 
cording to  this  rule,  if  there  were  any 
?  Other  entry  on  the  qviit-rent  roll  unap- 
plied, they  might  with  equal  certainty  make 
life  of  \\\  That  they  had  therefore  failed  in 

this 
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this  eflential  quality  of  the  burgage,  9ni 
confequently  it  ought  to  be  reje6ted. 

The  Committee  refolved — To  admit  the 

vote., 

14,  15,  Wm,  Scott,  John  Goodfcllow. 

Their  names  in  the  conveyances  wgrc 
written  on  erafures.  Thefe  deed^  had  beea 
executed  to  other  perfons,  and  the  execu- 
tion properly  attefted ;  but  it  being  difco*- 
vered  that  thefe  perfons  lay  under  foipe  diiV 
qualification  in  regard  to  voting,  their 
names  were  erafed  from  the  deeds^  and  the 
above  inferted  in  theii*  ftead ;  after  which 
the  deeds  were  re-executed  in  the  prefeijCC 
of  the  fame  witnefs,  under  the  fame  Jlamp^ 
The  two  perfons  whole  names  were  firft 
vifed  were  not  prefent  at  the  execution  of 
the  deeds,  nor  was  any  evidence  offered  to 
fhew,  that  they  were  acquainted  with  the 
tranfaiSlion. 

The  confideration  pf  thefe  votes  cajpe 
on  before  the  Committee  on  the  6th  of 
July,  at. which  time,  the  counfel  for  the 
petitioners  <:alled  for  their  deeds,  and  they 
were  delivi^riBd  in  to  the  clerk  of  the  Copi^ 
jnititee.  It  is  the  ufual  method  for  the 
2  clerk 
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clerk  to  return  to  the  parties  for  their  cou^ 
venience,  if  they  defire  it,  fuch  inftru-- 
ments  or  papers  as  are  given  in  cvidenca 
to  the  Committee,  after  his  having  mjdc 
IL  private  mark  on  them  as  a  memorandum 
of  their  having  been  produced  in  evidence} 
the  above  deeds  were  in  this  manner  re- 
turned to  the  agent  for  the  fitting  mem- 
bers, after  the  counfel  for  the  petitioners 
)iad  read  them.  On  the  12th  of  July,  on 
which  day  the  counfel  for  the  fitting  mem-^ 
bers  concluded  their  cafe,  thefe  deeds  were 
produced  again  to  the  Committee,  with  a  new 
jftamp,  which  had  been  affixed  to  them  in  the 
interval  iince  the  6th  inftant,  upon  pay- 
ment of  the  Stamp-office  penalty. 

Upon  thefe  failg  the  counfel  for  the  pe^ 
tJoners  obje£ted. 

That  the  voters  had  no  right  at  the  time 
©f  the  eleftion,  to  the  burgage  for  which 
they  voted  s  that  the  perlbns  In  whole 
names  the  deeds  were  firft  fealed  and  deli- 
vered, became  thereby  intitled  to  them,  and 
were  alone  capable  of  transferring  them  to 
others  I  That  by  the  feveral  Stamp-Aft«j 
the  conveyances  to  the  voters  were  void. 

«3; 
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as  being  written  upon  oldjiampsi  and  par- 
ticularly by  1 2  Geo.  III.  ch.  48.  no  right 
whatever  could  be  acquired  under  them : 
That  the  deeds  having  been  produced  in 
evidence  to  the  Committee,  the  fubfequenji 
damping  was  null  and  void, 

The  feveral  Stamp  Afts  particularly  re- 
ferred to  were 

.  9  &  10  Will.  III.  ch.  25.  fe£l.  58,  59^ 
I  Anne,  ftat.  2.  ch.  22.  f.  2,  3.  12  Annei 
flat.  2.  ch.  9.  f.  25.  12  Geo.  I.  ch,  33, 
f.  8.     30  Geo.  II.  ch.  19.  (T). 

In  fupport  of  thefe  votes  the  counfel  for 
the  fitting  members  argued  to  this  effeft: 

Though  in  general  the  fealing  and  deU- 
very  of  a  deed  is  underftood  to  be  to  the 
ufe  of  the  grantee  therein  named,  yet  that  is 
becaufe  of  a  fuppofed  privity  between  the 
parties,  arifing  from  a  known  mutual  ad- 
vantage; but  that  in  voluntary  deeds,  as 
thofe  in  queflion  were,  *  the  fame  privity 
does  not  hold,  and  the  grant  is  not  effec- 
tual, without  the  acceptance  of  the  grantee; 
here  the  latter  knew  nothing  either  of  the 
intention,  or  of  the  grant  to  hinx,  (as  far  as 

*  ^«.— See  the  Tenfe  in  which  this  epithet  is  ufed  ii; 
I  Atk.  625.  and  3  Atk.  412. 

4  appears) 
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CLppears)  and  the  grantor  never  delivered 
it  to  his  ufc,  or  out  of  his  own  poffeffion. 
A  voluntary  deed  may  be  cancelled  at  any 
time  by  the  party  making  it,  and  when 
cancelled,  becomes  a  nuUity,  This  rule 
was  enforced  in  a  cafe  in  Chancery  before 
Lord  Northington  *,  where  a  hufband  had 
made  a  voluntary  fettlement  on  his  wife 
and  children,  and  afterwards  agreed  to  fell 
the  eftate  fettled ;  one  Stell  purchafed  it, 
with  notice  of  the  fettlement,  and  confeff- 
cdly  in  order  to  defeat  it ;  upon  a  bill  filed 
by  the  wife,,  the  chancellor  direfted  an  iiTue 
to  try,  Whether  a  valuable  confideration  had 
been  given  for  it ;  the  jury  found  it  to  have 
been  fo,  but  after  notice  of  the  fettlement ; 
yet  hereupon  Stell's  purchafe  was  eftabliih- 
cd  by  the  chancellor. 

If  the  perfons  firft  named  in  the  deeds 
were  to  bring  ejedlments  for  thefe  eftates, 
they  could  neither  prove  poiTeffion,  nor  de- 
livery of  the  deeds  to  their  ufe,  nor  a  valu- 
able confideration  paid,  nor  any  privity 
.between  them  and  the  granter,  and  confe- 
quently  could  not  recover, 

*  Cited  by  Mr.  Wilfon  from  memory. 

K  The 
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The  praftice  in  this  «nd  othfef  bofottgh* 
erf  the  fame  kind,  is  well  known  to  be,  to 
make  fuch  grants  merely,  for  tliepurpofeof 
voting,  for  which  purpofe  the  deeds  are 
feldom  delivered  to  the  voters  till  going  to 
the  ele6^ion ;  and  till  then  both  parties  con- 
fider  them  as  Efcromos-,  after  the  poll,  the 
deeds  are  delivered  back  to  hiffl  who  gave 
them,  and  no  more  thought  of,  though  nd 
doubt  the  voter  might  keep  them  if  he 
plealed.    The  intent  of  the  parties  is  a  ' 
very  material  confideration  here,  beeaufe  iii   i 
fuch  cafe  the  courts  of  equity  would  ildt    j 
decree   pofTeffion    to    be    ^ven    to   the    ! 
grantee  (U). 

Hence  it  appears,  that  the  fifft  execu-* 
tion  of  thefe  deeds  had  no  efFeft,  as  between^ 
the  parties ;  if  fo,   they  were  not  deed^^ 
which,  according  to  the  Stamp  Afts,  re^ — 
quired  a  ftamp  ;  that  only  became  requi — 
fite  when  the  deeds  became  efFeftual,  which^ 
was  upon  the  fecond  execution  and  deli— ■ 
very,  for  till  then  nothing  paffed  from  th^ 
granter.    The  erafures  made  a  re^execi^ 
tion  neceflaiy,  but  new  ftamps  could  onK^ 
be  neoeflary  to  a  nenv  grant  >  whereas  the^ 
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I*  in  this  cafe  flibftantially  but  one  grant* 
But  fupjJofiilg  this  to  be  othcrwife,  the(e 
fleeds  having  been  ftamped  aticw,  are  now 
become  efFeftual,  becaufe  thereby  they  hav6 
rtlation  back  to  the  time  of  delivery. 

By  the  Stamp  Afts  it  is  lawful  to  make 
deeds  without  ftamps;  as  deeds  merely,  they 
ttt  good  in  that  fhape ;  the  provifion  of 
thtfe  laws  is,  that  they  fhall  not  be  ghen 
in  tvidence  in  courts  of  law  or  equity,  un- 
Icfs  ftamped :  By  all  of  them,  ftamping 
ftibfequent  to  the  fexecutidn  of  deeds,  is  al- 
lowed, upon  paying  certain  fums  prefcribed 
^o  the  Stamp-office.  In  Weftminfter-hall, 
if  an  aftion  were  brought  upon  a  bond, 
and  the  record  entered  in  court,  before  it 
ftiould  be  difcovered  that  the  bond  was  not 
pfoperly  ftamped,  if  it  fhould  receive  a 
ftamp  then,  it  would  be  effeftual  for  the 
pufpofe  of  the  caufe;  even  if  it  were 
ftamped  while  the  caufe  is  trying,  it  would 
be  fufficierit ;  2^nd  cafes  have  happened  in 
Ifvhich  judges  have  diredled  that  to  be  done, 
ill  otder  to  fupport  the  evidence  of  a  deed. 
The  only  difference  between  the  fubfe- 
quctit  ftamping  and  the  original,  confifts 

•  in 
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in  the  penalty  required  to  be  paid  to  thd 
Stamp-office  for  the  omiffion  (V.) 

*  If  therefore  the  deeds  are  rendered  eflFec- 
tual  by  the  fubfequent^  ftamping,  (which 
cannot  be  denied)  the  time  of  doing  it  muft 
be  immaterial  -,  even  though  done  during 
the  fitting  of  the  Committee.  It  is 
enough  that  this  happens  before  the  court 
determines  upon  them,  and  this  is  conform- 
able to  the  pra6lice  in  Weftminfter-hall.- 

As  to  their  being  given  in  evidence, 
and  in  the  cujlody  of  the  Committee^ 
it  fhould  be  obferved,  that  this  was  not 
done  on  the  part  of  the  fitting  members ;  it 
was  no  part  of  their  cafe ;  but  the  deeds 
being  called  for  by  the  petitioners,^  they 
were  then  produced,  and  upon  the  objec- 
tions being  talcen,  the  caufe  of  it  was  re- 
moved. This  was  done  without  fraud  or 
artifice,  the  deeds  were  in  the  hands  of 
thofe  to  whom  they  belonged,  who  might 
do  with  them  what  they  thought  fit.  Tlie 
counfel  for  the  petitioners,  in  order  to  be 
confiftent  on  this  point,  fliould  have  ob- 
jefted  to  the  production  of  the  deeds  with 
the  firtt  ftamp,  the  objection  now  comes 

too 
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too  late  •  if  they  had  at  firft  oppofed  their 
being  readj  the  deeds  might  then  have  beeii 
tarried  to  the  office  to  receive  the  new 
Aamp,  ahd  with  that  affixed  to  them  might 
have  been  produced  again;  this  method, 
and  that  how  under  confideration,  are  in 
fubftance  the  fame,  unlefs  it  can  be  fup- 
pofed  that  the  Committee  would  have  in- 
terpofed  their  authority  to  prevent  it,  which 
in  juftice  they  ought  not  to  have  done. 
The  delivery  of  the  deeds  to  the  CommitteCj 
Was  the  aft  of  the  petitioners,  who  called 
for  them,  and  therefore  it  would  be  unjuft 
that  they  fhould  have  advantage  of  this 
drcumftance,  by  contending,  that  from  tlie 
time  of  their  produ6lion,  they  are  to  be 
confidered  as  locked  up  in  the  clerk's 
hands,  fmce,  if  there  were  any  reftraint, 
it  was  occafioned  by  themfelves.  (W,) 

The  counfel  for  the  petitioners  argued 
thus. 

It  is  not  pretended  that  the  voters  had 
any  other  right  to  a  burgage  in  Downton, 
than  what  they  derived  frqm  thefe  deeds ; 
if  thefe  therefore  are  defeftive,  their  titles 
fell.  .  By  the  execution  of  a  deed,  thecon- 

S  traft 
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trafl:  is  affirmed,  for  it  is  the  fealing  and 
delivery  that  conftitutes  a  deed,  and  it  is  not 
neceffary  in  any    cafe   that  the  delivery 
ihould  be  to  the  other  party  concerned ;  the 
execution  in  this  cafe  is  proved  to  have  been 
in  the  ufual  manner,  and  not  a  conditional 
delivery,  which  is  of  itfelf  an  anfwer  to  that 
part  of  the  argument,  on  the  other  fide,  in 
which  thefe  deeds  are  faid  to  be  like  Ef- , 
crows^  before  delivery  to  the  grantee.  (X.) 
In  Perkins y  chap,  on  Deeds,  fe£t.  137. 
there  is   a  juft  and  proper  account  of  an 
Efcrow ;  "  And  notwithftanding  a  deed  be 
fufficiently  written  in  my  name,  and  fealed 
by  me,  and  is  not  delivered  by  me  or  by 
another  by  my  affent,  or  by  my  agreement 
or  commandment ;  the  fame  fhall  not  bind 
me  for  all  this,  while  it  is  but  an  efcrowl ; 
and  if  I  make  fuch  efcrowl,  and  let  it  lie 
by  me,  and  a  ftranger  gets  it,  it  fhall  not 
bind  me,  for  it  is  not  yet  my  deed."  Here  an 
efcrow  is  plainly  contra-diftinguifhed  from 
a  deed{X.)     Adual  acceptance   is   never 
neceffary  to  effeftuate  a  deed,  it  is  always 
prefumed ;  even  trover  may  be  brought  foir 
it  without  proving  acceptance.     In  equity^ 
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If  a  man  fhould  be  made  a  traftee  in  a 
deed,  without  his  knowledge  or  participa- 
tion, he  may  be  compelled  to  convey  ac- 
cording to  the  truft :  perhaps  in  the  courfe 
of  bufinefs,  more  deeds  are  executed  in 
the  abfence  of  thofe  to  whom  they  are 
made,  than  in  their  prefence. 

With  as  little  reafon  can  it  be  contend- 
ed, that  thefe  deeds  can  be  called  'voluntary ^ 
in  the  legal  fenfe  of  that  word ;  they  pro- 
ceed upon  valuable  confideration,  viz.  a 
high  rack-rent  to  be  paid  by  the  grantee  *, 
and  he  might  bring  trover  for  his  convey- 
ance. In  the  Downton  cafe,  in  1775,  this 
point  was  ftrenuoufly  contended  for -f-,  and 
alfo  that  the  deeds  empowered  the  voters  to 
take  immediate  pofleffion;  an  argument 
which  was  then  urged  as  beneficial  to  both 
the  parties  now  in  conteft.  The  cafe  cited 
before  the  Chancellor  would  not  affed  the 
prefent,  even  if  thefe  were  to  be  confidered 
as  voluntary  conveyances;  for  that  cafe  de- 
pended entirely  upon  the  Stat.  27  Eliz.  ch. 

*  This  was  the  form  of  all  the  deeds  I  looked  at  \ 
the  fums  of  the  rent  in  them  were  various. 
t  X  Doug.  Elea,  223-    See  Note  (U*)    . 

S2     4; 
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4.  f.  5.  There  is  another  to  the  feme  pur- 
pofe  in  I  P.  Williams,  577.  and  i  Atk.  625. 
The  fifth  feftion  of  that  ftatute  enafts^ 
that  a  vokmtary  deed  (hall  be  void  againft 
purchafers  for  valuable  confideratioxi^  and 
makes  no  mention  of  its  being  done  with, 
or  without  notice ;  the  inquiry  therefore  in 
cafes  arifmg  under  that  ftatute,  is  merely 
of  the  conjtderafion  paid^  according  to  the 
Chancellor's  direftion.  Now,  notwith- 
ftanding  the  mention  of  rack-rent  in  thefe 
deeds,  it  will  not  be  pretended  that  the 
voters  have  paid  a  valuable  confideration 
for  their  burgages. 

The  pradice  in  burgage  tenures  cannot 
afFeft  the  courfe  of  law,  how  general  fbever 
it  may  be ;  in  the  prefent  inftance  it  is 
founded  on  a  perverfion  of  legal  principles. 
But  it  is  not  ufual  in  this  borough,  as  has 
been  aflerted,  for  the  voters  to  return  the 
deeds  after  the  clofmg  of  the  poll,  to  hina 
from  whom  they  received  them,  without  any 
thing  more;  if  it  were  fo,  moft  of  the  votes 
in  this  eleftion  would  be  bad.  The  ufage 
is  for  the  voter  to  re-convey  either  to  the 
grantor  or  feme  other,  or  if  he  votes  a 
fecond  time  for  the  fame  burgage,  he  does 
I  it 
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it  by  virtue  of  his  firft  deed  3  the  whole  of 
this  cavife  has  been  condufted  upon  a  tacit 
admiflion  of  this  principle  5  a  particu- 
lar -inftance  of  it  is  in  the  vote  of  Barnes  *, 
to  whom  it  was  objefted  that  another  voted 
for  his  burgage  in  1 774,  and  that  the  pre*- 
fejit  voter  muft  therefore  derive  a  title  from 
that  perfon  3  the  counfel  on  the  other  fide, 
in  anfwer  to  the  objection,  immediately 
produced  conveyances  to  this  purpofe  -f-. 

The  letter  and  fpirit  of  the  ftamp  a6ls  arc 
mifreprefented,  when  it  is  argued  from 
them,  that  they  only  relate  to  the  giving 
deeds  in  evidence ;  the  words  of  1 2  Ann. 
c.  9.  f-  25.  arc  "  fhall  not  be  available  in 
law  or  equity  tilU  &c."  Unlefs  they  are 
ftamped  therefore  they  operate  nothing; 
and  it  is  immaterial  whether  the  voters 
have  a  freehold  burgage  now  or  not :  The 
argument  is,  that  the  deeds  could  not  give 
it  them  at  the  eleftion;  Firft,  becaufe  it  was 
before  conveyed  to  another,  and  Secondly, 
becaufe  the  deeds  were  not  properly  ftamp- 

*  See  p.  230. 
t  I  fipd  by  the  minutes  of  the  Downton  Comtnittee, 
^in  March  1781,  that  thirteen  of  the  derivative  voters 
for  Mr.  Shafto,  voted  for  the  fame  burgages  in  the 
flections  of  1779  and  1780. 

S  3  cd. 
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ed.  The  attempt  to  cure  this  defeft  has 
expofed  it  more  fully;  for  the  efFeft  of 
thefe  deeds  now,  is  not,  that  they  may  be 
lawful  evidence  in  this  court,  but  to  give  a 
freehold  at  the  time  of  the  eleSiion ;  the  me- 
thod taken  for  this  purpofe,  is  fuch  as  the 
Committee  are  bound  to  difcountenance, 
as  it  is  a  fraud  upon  their  proceedings  j 
the  deeds  being  fuppofed  to  be  in  their 
cuftody  from  the  time  they  were  firft  pro- 
duced, ought  therefore  to  be  confidered 
now  as  when  firft  produced :  It  was  im- 
poffible  that  the  objeftion  to  them  could 
have  been  taken  fooner  than  it  was,  be- 
caufe  upon  the  face  of  the  deeds  there  was 
nothing  defeflive,  but  an  erafure ;  and  it 
was  by  the  crpfs-examination  of  the  fub- 
fcribing  witncfs,  that  thofe  fafts  were 
difcovered  which  led  to  the  objeftion. 

Befides  the  foregoing  arguments,  the 
ftat.  13  Geo.  III.  ch.  48.  furniflies  one 
that  is  conclufive,  upon  another  ground. 
That  ftatute,  which  was  made  for  prevent- 
ing frauds  in  the  ftamp  duties,  enadls, 
^V  That  after  i  Auguft,  1772,  it  (hall  be 
felony  to  write  any  matter  whatfoever  in 

refpe6t 
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refpeft  whereof  any  ftamp  duty  is  payable, 
on  any  paper,  &c,  whereon  there  fhall 
have  been  before  written  any  matter  for 
which  a  ftamp  duty  was  payable,  before 
fuch  paper,  &c.  fhall  have  been  again 
ftamped  according  to  the  afts ;  or  fraudu- 
lently to  erafe  or  fcrape  out  any  thing 
written  on  fuch  ftamped  paper — ,"  It  fhould 
be  obferved,  that  the  fecond  provifion  alone 
takes  in  z  fraudulent  intent^  for  the  firft  in- 
flifts  the  pujiifhment  upon  any  coramiflion 
of  the  fa£l,  whatever  the  intent  may  be.— 
Now  the  evidence  upon  thefe  deeds  proves 
a  faft  direftly  within  the  provifion  of  this 
law,  i.  e.  that  a  felony  has  been  committed 
in  making  them  ;  if  the  Committee  fhould 
be  of  this  opinion,  they  certainly  will  not 
cffeftuate  any  tranfadion  that  is  founded 
in  a  felonious  ad ;  no  civil  right  can  by 
law  be  acquired  under  it,  and  therefore 
thefe  deeds  cannot  poflibly  convey  a  title  to 
the  voters,  being  thereby  rendered  null  and 
void. 

The  Committee  refolved  —  That  thefe 

votes  were  bad.  (Y.) 

S  4  The 
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The  feveral  decifions  of  the  Committee 
had  brought  the  numbers  for  the  candi-^ 
dates  to  the  following  ftate : 

For  Shafto  41 
Conway  40 
Bouverie  40 
Scott        39 

In  cQnfequence  whereof  they  detetf 
inined, 

l^bai  Mr.  Shafto  was  duly  eleSled. 

^hat  with  regard  to  Mr.  Conway^  thu 
ekSiion  was  void,  and  the  fame  with  reigard 
to  Mr.  Bouverie. 

That  Dr.  Scott  was  not  duly  eleSted.         . 

At  the  fame  time  (the  laft  day  of  their 
meeting)  they  came  to  the  following  par-; 
ticular  refolution : 

*'  That  John  Dagge  gentleman,  is  the 
Jegal  returning  officer  for  the  borough  of 
Downton,  in  the  county  of  Wilts, 
(A.A.)*" 

All  the  above  refolutions  were  reportecj 
Jo  the  Houfe  by  the  Chairman,  on  thq- 

♦  Seep.  145;  '"' 
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lijth  of  July^*5  the  caufe  having  lafted  a 
inonth. 

Several  quefHons  of  evidence  arofe  in 
Ihe  courfe  of  this  caufe,  which  opr 
jcafioned  arguments  by  the  cpunfel,  and 
,decifions  upon  them  by  the  Committee ; 
Thde  and  fome  other  matters  I  have  i^ 
ferved  for  this  place,  that  they  might  not 
iBterrupt  the  regular  narrative  of  thp 
faufe. 

Upoi>  the  queftion  relating  to  the  nS- 
taming  officer,  on  the  part  of  the  fitting 
mcmbefs  the  counfel  offered  to  produce 
from  the  proper  office,  the  return  naade 
by  Mawfpn  the  borough  fteward  in  1732^ 
to  certain  commiffioncrs  appointed  by  letters 
patent,  to  take  afurvey  of  the  officers  of  courts 
pfjujike  and  their  fees ;  in  which  return  the* 
fte\vard  flates  among  other  things,  "  That 
tht^iward  Ims  the  retijrn  of  writ^  to  Par- 
liament/' 

The  counfel  for  Hthe  petitioners  con- 
|en(Jed,  that  thi§  evidence  was  inadmiffible  j 

■     ■     f  yotv,  19  July,  p.  4.36^ 

that 
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that  if  the  inquiry  under  which  this  return 
had  been  made,  had  related  to  this  quef- 
tion,  it  could  not  be  received,  becaufe  the 
hand- writing  of  a  deceafed  perfon  could  not 
be  of  more  avail  than  his  declaration  if 
living ;  and  he  would  not  have  been  al- 
lowed, if  living,  to  have  proved  any  right 
or  privilege  of  his  own  office ;  he  is  too 
much  interefted  in  fuch  queftions :  Befidc5» 
this  anfwer  in  writing  was  made  ex  parley 
and  not  fubjedt  to  a  crofs  examination »  But 
they  faid,  the  commiffion  under  which  this 
anfwer  was  given,  had  no  concern  with 
the  rights  or  duties  of  any  officer,  it  related 
merely  to  their  conduft  in  relpeft  of  feei^ 
and  the  ftcward  of  this  borough  went  pur- 
pofely  out  of  his  way  to  ftate  any  part  of 
his  authority. 

The  counfel  for  the  fitting  members 
argued. 

That  it  was  admiffible  evidence,  not  as 
evidence  of  the  right,  but  of  an  acquiefcencc 
by  the  bailiff  of  the  hundred  in  what  he 
now  calls  an  ufurpation ;  That  it  was  ad^ 
mitted  in  the  caufe,  that  the  bailiff  of  the 
hundred  has  not  exercifed  this  office  dru:* 
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ing  this  period;  and  this  return  fhews,  that 
when  a  public  inquiry  was  made  into  the 
duties  of  the  office,  he  fufFered  another  to 
claim  them- 

After  a  fhort  deliberation  (without  or- 
dering the  room  to  be  cleared)  the  chair- 
man infortiied  the  counfel,  that  the  Com- 
mittee had  refolved  not  to  receive  the 
evidence. 

In  order  to  eftablifh  the  deed  (part  oiF 
vi^hich  was  in  pencil)  under  which  John 
Webb  claimed  *,  the  counfel  for  the  fit- 
ting members,  after  having  examined  one 
of  the  two  fubfcribing  witnefles,  offered  to 
.call  Edfal  the  grantor  as  a  witnefs  -f-.  The 
counfel  on  the  other  fide  contended,  that  he 
was  incompetent ;  that  no  inftance  occurs 
of  fuch  evidence  being  given  in  the  courts 
of  Weftminfter-hall ;  that  he  was  a  party 
in  the  queftion,  and  interefted  to  fupport 
his  own  grant  under  which  the  voter 
claimed  a  franchife ;  in  which,  if  he  fail- 
^,  the  grant  would  be  fo  much  lefs  valu- 
;able  5  that  the  voter  himfelf,  it  would  be 
admitted,  could  not  be  examined,  and  by 

#  3ee  page  231,  f  See  p.  233. 

the 
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the  fame  reafon^  he  from  whom  he  claims 
ought  to  be  rejeded,  becaufe  it  would  be  in 
efFe£l  the  fame  thing  as  calling  the  voter 
himfelf  3  that  in  an  a£lioFi  on  a  bond»  the 
evidence  of  the  obligor,  though  againft  him- 
felf,  is  not  allowed  to  afFeft  third  perfons,  in 
which  charafter  the  prefent  parties  flood. 
Jn  a  cafe  lately  determined  on  a  bankrupt- 
cy, it  was  neceflary  to  prove  a  bond  for  the 
petitioning  creditor's  debt,  for  which  pur- 
pofe  the  confeffion  of  the  obligor  was  of- 
fered as  evidence  ;  but  the  court  held  this 
evidence,  ftanding  alone,  to  be  infufficient; 
yet  if  it  had  been  againft  himfelf  it  would 
|iave  been  good  evidence  *. 

But  this  evidence  is  not  only  inadmiA 
Jible,  but  nugatory  and  ufelefs  j  for  if  exa- 
mined, he  could  not  fay  more  than  hiS 
hand  and  feal  already  declare  y  to  afk  him 
whether  thefe  are  valid,  would  be  abfurd. 

*  This  was  the  cafe  of  Abbott  and  Plumbc,  Doug, 
Rep.  205,  The  judgment  there  did  not  go  fefkra^ 
this  laft  pofition,  tho'  it  had  been  contended  for  by  the 
counfel  on  one  fide;  the  point  determined  was,  that 
**  the  acknowledgment  of  the  obligor  does  not  fupcr- 
^e  the  neceffity  of  calling  the  fubifcribiog  witnefs/* 
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The  attefting  witneflcs  are  the  proper  per- 
fons  to  give  evidence  concerning  deeds ;  it 
is  peculiar  to  them — infomuch,  that  if  they 
die,  the  inquiry  is  not  made  into  the  hand- 
writing of  the  parties,  but  that  of  the  wit- 
neffes  -,  this  point  was  determined  by  the 
judges  of  the  Common  Picas  in  the  laft 
Term  (B.B,)  3  and  the  reafon  given  for  it 
was,  becaufe  the  faft  to  be  proved  by  an 
attefting  witnefs,  is,  tbai  he  faw  the  party 
executey  and  if  he  cannot  be  found,  his 
hand-writing  is  allowed  to  be  evidence 
of  this  faft. 

Here  are  befides,  two  witnefles  who  atteft 
the  deed  in  queftion,  of  whom  only  one 
is  called;  and  it  is  a  rule,  that  none  can  be 
examined  as  to  the  execution  of  deeds  be- 
fore the  fubfcribing  witnefles  :  Therefore, 
unlefs  this  is  complied  with,  it  is  alone  a 
fufficient  objection  to  this  vdtnefs's  being 
called  now. 

The  counfel  for  the  fitting  members 
ai^ed. 

That  the  witnefs  did  not  fall  within  any 
of  thofe  defcriptions  by  which  the  law  re- 
je6ls  cvidence>  either  from  intereft,  want 

of 
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of  capacity,  or  infamy ;  as  to  intercft,  he 
was  in  point  of  law  interefted  on  the  other 
fide,  to  deny  his  grant ;  that  as  he  was 
now  called  to  confirm  his  own  contraft, 
which  the  law  fuppofes  men  are  interefl:ed 
to  deny,  his  evidence  muft  be  unexcep- 
tionable, for  thereby  he  fupports  a  right 
againft  himfelf,  viz.  a  grant  of  his  free- 
hold to  another  for  two  lives  3  They  de- 
nied that  he  was  a  party  in  this  queftion, 
or  even  afFefted  by  it  in  law,  for  whether 
Webb  had,  or  had  not,  the  right  of  voting 
for  his  freehold,  it  would  not  alter  the 
contract  for  it  between  him  and  Edfal  ^  how 
valuable  foever  the  franchife  annexed  to  it 
might  be  to  the  voter,  that  makes  no  part 
of  the  confideration  in  this  deed  :  In  this 
confifts  the  difference  between  the  evidence 
of  the  voter  himfelf  and  that  of  Edfal  3  the 
former  is  dire6lly  interefted  to  fupport  his 
own  right  of  voting,  the  latter  is  uncon- 
cerned in  this  incidental  right.  As  to  the 
rarenefs  of  fuch  evidence  in  other  courts  of 
juftice,  it  is  owing  to  the  nature  of  the 
queftions  tliat  arife  in  them ;  in  which  rfip 
maker  of  a  deed  is  generally  2^  party  either 

diredly 
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direftly  or  indireftly  in  all  aftions  con- 
cerning it,  and  the  deed  itfelf  is  denied  in 
the  pleadings  ^' ;  but  in  any  queftions  that 
arife  collaterally  upon  deeds,  if  a  man  ad- 
mits his  own  deed,  fuch  admiffion  is  re- 
cdved  even  to  conclude  others.  If  an  ejeft- 
ment  were  brought  by  Webb,  founding 
his  title  on  this  deed,  can  there  be  a  doubt 
tiiat  EifkVs  admiffion  of  it  would  enable 
fiim  to  recover  in  the  action?  It  is  not 
neceflary  that  an  attefting  witnefs  fhould 
iubfcribe  his  name  to  the  deed-f,  except  in 
the  cafe  of  a  will  (where  the  ftatute  re- 
quires it) ;  however  it  is  ufual  to  do  it, 
and  then  it  appears  upon  the  face  of  the 
deed  to  be  the  beft  evidence  of  its  execu- 
tion ;  and  this  is  the  reafon  why  no 
other  witneffes  are  called  before  thofe 
whole  names  are  fubfcribed  j  but  this  rule 
does  not  extend  to  the  cafe  of  the  grantor 
himfelf,  when  he  comes  to  acknowledge  in 
perfon  the  fadt  to  which  the  others  bear 
witnefs  of  him, — an  evidence  that  renders 

♦  See  Note  in  p.  244* 

t  In  4  Doug.  Ele<Sl.  74,  a  witnefs  who  had  been 
prefent  at  the  execution  of  ^  deed  produced,  but  was  not 
«  fubfcribing  witnefs  to  it,  was  allowed  to  put  his  name 
to  it  during  his  examination,  and  then  to  prove  it. 

theirs 
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theirs  unneceffary ;  in  all  cafes  other  wi£- 
nefles  may  be  called  to  confirm  the  fub- 
fcribing  witneffes  5  anH  in  the  cafe  of  Mr. 
JoUifFe's  will,  in  which  there  was  cauie 
to  fufpeft  their  veracity,  others  were  al- 
lowed to  be  called  even  to  contradift  them, 
and  the  will  in  that  cafe  was  eftabUfhed 
upon  fuch  teftimony,  though  the  fubfciib*- 
ing  witneffes  denied  their  atteftations.(C.C.) 
In  all  queftions  of  evidence,  the  true 
vray  to  decide,  is  by  inquiring  what  is  the 
end  of  the  proof,  for  evidence  that  is  good 
to  one  purpofe,  may  not  be  fo  to  another  % 
here,  the  fubfcribing  witnefs  not  bdng  able 
to  clear  a  doubt,  arifmg  on  the  face  of  the 
deed,  it  becomes  neceffary  to  examine  fur- 
ther; who  then  can  be  more  proper  for  this 
purpofe  than  the  maker  of  the  deed,  where 
he  is  not  interefted  in  the  queftion,  as  it  is 
before  fliewn  that  Edfal  is  not  ? 

When  the  arguments  were  ended  thff 
court  was  cleared,  and  the  Committee  deli- 
berated,, after  which  the  counfel  were  called 
in  and  informed. 

That  the  Committee  had  determined-- 
Not  to  admit  Mr.  Edfal  as  a  witnefs.. 

Thtf 
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The  counfel  for  the  fitting  members 
likcwife  called  the  Earl  of  Radnor,  for  the 
purpofe  of  eftablifliing  Edfal's  deed  *•  His 
evidence  was  objected  to  on  account  of  in- 
tereft :  It  was  faid,  that  the  part  he  had 
taken  in  tHe  eleftion,  by  diredtly  making 
the  titles  to  fo  many  voters,  and  by  attend- 
ing the  caufe  throughout  -f-,  fliewed  that 
he  coniidered  himfelf  as  a  pdrty ;  but  the 
Conunittee  thinking  this  no  legal  objec-^ 
don,  he  was  fwom.  Upon  being  afked, 
whether  he  paid  the  expellees  of  the  peti- 
tion, he  anfwered  in  the  affirmative :  The 
counfel  for  the  petitioners  now  contended, 
that  there  was  a  legal  objeftion  to  his  lord- 
ihip's  evidence  j  that  in  common  law  trials, 
if  a  vdtnefs  has  undertaken  to  pay  the  cofts, 
it  is  an  allowed  obje6tion  to  him. 

The  counfel  for  the  fittmg  members 
anfwered. 

That  in  order  to  difqualify  his  cadence, 
theintereft  muft  be  fuch  as  is  to  be  affefted 
by  the  event,  i.  e.  that  in  one  cafe  he  may 

♦  See  p.  233. 

f  His  lord(hip  generally  fate  &t  the  bar^^table  In  the 
Committee-room.    See  the  note  in  p.  155. 

T  gain. 
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gain,  in  the  other  lofe ;  that  for  this  rea- 
fon  it  was  a  good  6bje6lion  in  omimon 
law  trials,  becaufe  the  cofts  of  thie  ftiit  arc 
paid  by  the  lofer,  and  laved  by  the  t^dnhcr  5 
but  before  Committees^  each  party  pays  hi^ 
(DWn  cofts  5  and  be  the  everit  what  it  may, 
the  expencc  is  the  fame  to  them :  Here  is 
therefore  nothing  in  the  event  to  biafs  the 
judgment ;  the  criterion  of  competency  in 
a  witnef$,  is  a  direct  intereft>  influeticin^ 
all  men  alike  upon  general  principles ;  but 
the  rule  to  which  this  cafe  has  been  applied 
is  partial,  and  confined  to  a  particulin: 
judicature. 

The  counfel  for  the  prtitioners  rq>l]!ed. 
That  the  principle  of  their  objeftioA  was 
a  general  6ne,  for  that  no  man  who  vb^ 
luntarily  pays  all  the  expences  of  a  ftdt  can 
be  fuppofed  to  have  a  mind  uhbiaffed  and 
impartial  to  the  fide  he  efpoufesj  Tha 
there  was  much  more  refemblance  between 
trials  before  Committees^  and  thofe  in  tHe 
law  courts,  than  the  coilnfel  on  the  other 
fide  allowed,  for  it  was  in  the  power  of 
Committees  to  award  cofts  to  be  paid  in 
I  certaiii 
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tertain  cafes  of  frivolous  petitions  *  j  and 
though  this  particular  caufe  might  exclude 
the  probability  of  its  concluding  with  a  re^ 
iblution  to  that  cfFeft,  yet  the  poffibility 
of  it  was  ground  enough  to  argue,  that  the 
rule  of  other  courts  would  hold  in  this. 

When  the  counfel  had  ended,  his  lord- 
-fliip  was  afked  by  one  of  the  Committee, 
**  Whether  in  the  event  of  a  new  ele6]tion> 
jarifing  out  of  the  prefent  petitions,  as,  if 
by  reducing  the  numbers  to  an  equality* 
the  Committee  fhould  determine  the  laft 
deftioh  to  be  void,  he  fhould  pay  the  ex- 
pences  of  fuch  new  eledtion  ?" 

His  lorddhip  anfwered  in  the  affirmative. 
The  Committee  ordered  the  room  to  be 
cleared^  and  after  deliberating,  direfted  the 
counfel  to  be  called  in,  when  the  chairman 
informed  them, 

That  they  were  of  opinion,  that  Lord 
Radnor  was  not  a  competent  witnefs  (DD). 

*  See  feveral  cafes  in  which  this  rule  hds  been  in- 
forced,  in  I  Doug.  Eleft.  165.  But  itfeems  queftion- 
•ble,  whether  it  could  take  place  upon  a  thubU  return^ 
yrh^rcQn  Jbotb  parties  have  petitioned^ 

T  2  At 
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At  the  fame  time,  the  Committee  aiked 
if  the  parties  had  any  objedtion  to  thdr 
ftriking  out  of  their  minutes,  all  the  quef- 
tions  to  Lord  Radnor,  together  with  his 
anfwers  to  them  *  ?  To  this  no  anfwer  was 
made  by  either  party,  but  the  Committee 
afterwards  paffed  a  refolution  for  this  pur- 
pofe  at  the  end  of  the  day,  when  the  coun- 
fel  had  withdrawn. 

When  the  vote  of  Mofes  Wiltfhire  was 
under  confideration,  Mr.  Blake  was  called 
to  prove  the  infancy  of  Lady  Radnor  and 
Mrs.  Bowater ;  he  was  objefted  to  as  be- 
ing a  voter  ffiU  poffeffed  of  his  burgage, 
*  and  was  not  examined,  though  the  counfel 
on  the  other  fide  faid  it  was  no  obje6lion 
upon  this  queftion  -f-.  The  fadl  was  after- 
wards admitted. 

During  the  litigation  of  Mr.  Blake's 
vote,  the  counfel  for  the  fitting  members 
in  fupport  of  it,  offered  to  give  in  evi- 
dence a  copy  of  the  poll  for  the  Downton 

*  There  were  manv  more  than  I  have  mentioned 
above  in  p.  273.  but  as  they  did  not  afFefl:  the  IcgsJ 
ftate  of  the  queftion,  I  have  omitted  them. 

t  He  w^as  examined  in  the  former  part  of  the  caufc 
relating  to  the  returning  officer#     See  p.  122. 

eledlion 
6 
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deftion  Aug.  21,  1727,  whereby  it  would 
appear,  that  the  owner  of  Mr.  Blake's  bur- 
gage had  then  voted  for  it ;  this  paper  was 
found  among  the  deeds  and  papers  of  Lord 
Feverfham's  eftate,  and  was  intitled,  "  A 
true  Copy  of  the  Poll,  &c/' 

The  counfel  for  the  petitioners  contend^* 
ed.  That  it  could  not  be  received  in  evi- 
dence ;  that  it  was  not  properly  authenti- 
cated even  as  a  copy,  no  hand- writing  to  it 
being  proved,  nor  any  authority  annexed  to 
k.  By  7  &  8  Will.  III.  ch.  25.  f.  6.  copies 
of  polls  are  direfted  to  be  given  to  thofe 
who  apply  for  them,  which  cannot  be 
4onc  unlefs  originals  are  preferved ;  but  it 
does  not  appear  that  this  copy  was  made 
by  authority,  as  the  a6l  directs  5  and  even 
if  this  were  fuch  copy,  it  could  not  be  read 
in  evidence,  being  a  copy,  till  the  original 
/hould  be  properly  accounted  for. 

The  counfel  for  the  fitting  members 
contended,  that  this  paper  of  fo  antient  a 
date  coming  from  a  family  repofitory  of 
deeds,  poffeffed  equal  authority  with  title 
deeds;  thalKhe  fubjedl  matter  of  this  paper 
jnadj?  it  an  exception  to  the  rule  with  re- 
T  3  fpeft 
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Ppc€t  to  copies,  becaule  the  poUis  the  nuoi*- 
beriiig  of  the  voters,  and  every  writing  of. 
it  may  be  called  a  copy ;  that  the  aft  of 
WiU»  HI.  orders  the  mode  of  proceeding 
iti  county  ele6lions,  but  in  boroughs  they 
are  not  bound  to  preferve  the  polls  they 
take>  in  writing  (EE.)  j  the  queftion  thete^ 
fore  for  the  Committee  would  be,  whether 
they  would  not  receive  in  evidence  this  2C^ 
count  of  the  eleftion,  of  which  perhaps  s^ 
))etter  never  exifted. 

The  Committee  without  clearing  tlw 
room,  r^olved  pot  to  admit  the  ^id^n^e.    . 

Upon  the  firft  queftion  in  the  cauie  re« 
lating  to  the  returning  officer,  the  counfel 
for  the  petitioners  called  Mr.  Harrifon  to 
prove  the  Bifhop's  fignature  to  the  appro-* 
bation  of  Mr.  Serle's  deputation  to  him  \ 
his  evidence  was  objefted  to  as  incompcr 
|:ent  on  account  of  intereft  5  the  point  was 
^rgvied,  but  produced  no  decifion  from  the 
Committee,  as  the  counfel  for  the  fitting 
members  afterwards  dropped  thei?:  objec- 
tion, 3nd  he  was  fworn :;  I  have  therefor? 
thought  it  unneceflary  to  ftate  the  argu* 
ijientSy     The*  counfel  for  th?  petitipners 
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relied  pn  the  cafe  of  the  King  ajid  Bray  hi 
Rep.  Tjejnp.  Ifar4>y.  358.  and  Buller's  Kffi 
Prills,  286.  edit.  1772.  (which  leems  to  be 
the  fame  cafe  with  the  King  and  Robins, 
2  Stra.  1069.)  The  point  of  this  cafe  is, 
that  a  corporator  having  exercifed  a  cor- 
poraj;e  autliority,  is  a  competent  witnefs 
after  the  expiration  of  it,  to  prove  a  cuf* 
toan  relating  thereto  *. 

When  die  counfei  for  tibe  fitting  mem- 
iers  had  concluded  the  opening  p^  their 
f^%  tl\ey  were  alked  from  the  Committee, 
if  they  intended  to  fet  up  thi;ee  votes  which 
jappeared  by  the  poll  to  -have  been  tendered 
for  them,  ^d  xejefted  by  the  returning 
-^^cer.  Mr.  Wilfon  anfwered,  that  if  it 
ihould  be  necefTary,  they  niight  afteryvards 
cpnt^d  for  them ;  upon  which  Mr.  Serj. 
-  A4^r  f^id,  that  when  that  Ihould  be 
^contended  for,  he  nieant  to  oppofe  it  on 
i^s  grpund,  that  the  petition  of  Bouverie 
and  Scott  contained  no  allegation^  that  Mr. 
JDa^ge  had  rejeBed  any  of  their  votes  -f-,  and 

^  S^  It  in  the  cafe  of  Bedfordfliire. 
^  JSce  the  petitjon,  p.  no.  upqn  this  fubjeft ;   f^e 
^     likewife  Doug.  Eleft.  4  vol.  .144, 147.  -  3  vol.  15,  r.6. 

.g»d.2S5. 

.  T  4  therefore 
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therefore  they  were  not  intitled  to  entef 
upon  any  fuch  cafe.  Nothing  more  was 
faid  on  the  fubjeft,  and  theie  votes  were 
never  afterwards  ijientioned, 

On  the  9th  of  July,  at  which  time  the 
counfel  for  the  fitting  members  were  going 
through  evidence  in  fupport  of  their  votes, 
they  informed  the  Committee,  that  an  age4 
wjtnefs  on  their  part  was  then  lying  dan-  , 
geroufly  ill,  and  alked  the  favour  of  them 
to  adjourn,  for  the  purpofe  of  alking  leaver 
of  the  Houfe  to  adjourn  the  Committee  to 
the  witnefs's  lodgings  in  order  to  take  his, 
evidence,  (which  they  faid  was  very  mate- 
rial to  them)  or  to  adjourn  at  once  to  the 
witnefs's  lodgings,  if  the  counfel  on  the 
other  fide  would  confent  to  that  method ; 
the  latter  upon  being  afked,  refufed  their 
confent  5  and  the  Stat.  10  Geo,  III.  c.  i6. 
f.  13.  (*  Mr.  Grenville-s  A6t)  being  read, 
the  Committee  intimated  an  opinion  that 

f  «  — -.  the  Hpufe  fh^l  order  the  {aid  fcle<a  Conir 

^mittee  to  meet  at  a  certain  time,  &c. — and  the  place  of- 

their  meeting  and  fitting  fhall  be  fome  convenient  rpoth 

or  place  adjacent  to  the  court  0^  requefts,  pi^operly 

prepared  for  that  puKppfe^'^ 

fuci^ 
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fuch  adjournment  would  be  illegal,  by  the 
pofitive  direftions  of  the  ftatute :  Hereupon 
the  counfel  for  the  fitting  members  pro- 
pofed  that  the  Committee  might  delegate 
their  clerk  to  take  the  witnefs's  depofition  in 
the  prefence  of  perfons  authorifed  by  both 
parties,  and  urged  the  Committee  to  exert 
that  inherent  power,  which,  they  faid,  muft 
neceflarily  refide  in  every  independent  court 
of  juftice,  of  regulating  their  own  modes 
of  proceeding  in  fuch  cafes  of  neceffity, 
upon  which  the  law  from  whence  they 
derived  their  inftitution  was  filent.— One 
of  the  Committee  obferved,  that  they  could 
not  commit  a  power  to  their  clerk  to  take 
^  deposition,  and  here  the  matter  dropped. 

On  the  fame  day  (being  friday)  the  coun- 
fel for  the  fitting  members  having  clofed 
the  evidence  on  their  cafe,  the  Committee 
adjourned  in  order  to  afk  leave  of  the 
Houfe  to  adjourn  till  monday,  having  fe*- 
veral  queftions  of  importance,  and  a  great 
deal  of  evidence  to  confider  3  the  chairman 
accordingly,  by  the  dire6lion  of  the  Com- 
mittee, moved  the  Houfe  for  leave,  which 
Mng  granted,  the  Committee  met  again 

within 
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within  half  an  hour  and   adjourned  to 
monday  July  i?*. 

At  tjie  conclufion  of  the  caufe,  the 
counfel  for  the  petitioning  eleftors  prayed 
the  Committee  to  pafs  a  cenfure  on  the 
conduft  pf  the  returning  officer,  for  rejeft- 
ing  the  votes  of  his  clients,  which,  he  laid, 
the  decifions  of  the  Committee  already 
fbewed  to  have  been  done  without  any 
reafonable  caufe,  and  betrayed  exceffive 
partiality  and  iajuftice. 

*  By  &&•  ig.  of  the  ftatutc  above-mentioned,  &e 
Committee  cannot  ajjoui*!! /or  longer  time  than  twcn^<- 
Ibur  hours  (except  funday^  aiidChriftmas  day)  ^^  with- 
out leave  fi.rft  obtained  from  the  Houfe  upon  motion, 
^nd  fpccial  caufe  affigned."^*'  See  Votes,  July  9.  p.  387. 
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PAGE  113.  (A).  Mr,  Shafto^s  petition  (ftatcdin 
vol.  37,  of  the  Journals,  p.  521.)  complained 
*'  that  H.  Dench,  the  returning  officer,  behaved  very 
partially  and  unfairly  m  the  execution  of  his  office,  ia 
as  much  $is,  though  he  admitted  on  his  poll  the  names 
C^f  thofe  who  voted  for  the  petitioner,  yet,  contrary  to 
the  duty  of  his  office  he  put  queries  on  the  greateft  part 
43f  the  votes  h^  fo  received,  and  at  the  end  of  the  poU 
arbitrarily  and  illegally  rejeiSled  them,"  ^nd  unlawfully 
returned  Mr,  Bouverie. 

.  When  the  caufecame  on  before  the  Committee  (x6 
Feb.  1780.)  Mr.  Shafto's  counfel  confined  themfelves 
in  the  opening  of  their  cafe,  to  the  charge  againfl:  the 
returning  officer,  in  order  to  obtain  from  the  Com* 
mittee  a  decifion  in  their  favour  upon  the  matter  of  thf 
return^  previous  to  their  entering  upon  the  merits  of  the 
^leSfioni  and  they  particularly  cited  the  cafes  of  Cum- 
<)erland  in  1768,  (32  Journ.  89)  &c.)  and  of  Shoreham 
in  1770,  (33  Journ.  69,  70.)  in  the  former  of  which, 
the  Houfe,  in  the  latter,  the  feleft  Committee,  had 
adopted  that  courfe  of  proceeding  in  cafes  fimil^r  to  the 
-prefen^y    ^i^^  |the  Comn;xittee  cfime  (p  a  refolution  di<- 

refiin|; 
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rc6ling  the  parties  to  proceed  to  the  merits  of  die  elec- 
tion ;  upon  which  they  afterwards  determined  generally 
in  favour  of  the  petitioner,  without  adding  any  partx- 
cular  refolution  upon  the  return. 

At  the  election  there  were  for  Shafto  tbirty-onc 
votes,  and  for  Bouverie  eight,  and  the  returmng  officer 
had  firft  queried  and  then  rejeded,  twenty-eight  of  Mr. 
Shafto's  votes  claiming  under  leafes  from  Mr.  Dusu 
combe's  truftees, 

P.  ii8, 123,  124.  (B.  I.  2.  3.  4.  5.  6. 7.) 
(B.  I.)  The  following  is  a  copy  of  the  BiihopS 
patent  appointing  Duthy  and  Serk  to  the  oflice  ^cf 
bailiff. 

**  To  all  Chriftian  peoi^e  to  whom  thefe  prefents  (hall 
come,  John,  by  divine  permiffion,  Bifhop  of  Winchef- 
ter,  greeting.  Know  ye,  that  We  the  Bifliop  aforefaid, 
for  divers  good  caufes  and  confiderations,  us  thereunto 
fpecially  moving.  Have  given  and  granted,  and  by  thefc 
prefents  do  give,  grant,  and  confirm  to  John  Duthy, 
Efq;  and  James  Serle,  gent,  of  the  city  of  Winchefter^ 
in  the  county  of  Hants,  the  office  of  bailiff  of  the  baili- 
wick of  our  lordfhip  of  Downton,  in  the  county  of 
Wilts,  and  of  all  and  flngular  manors,  burghs  and 
members  of  the  faid  bailiwick  or  lordlhip  of  Downton 
aforefaid :  Moreover,  We  give  and  grant  by  thefe 
prefents,  for  us  and  our  fuccefTors,  to  the  faid  John 
Duthy  and  James  Serle,  the  office  of  Receiver  or  Col- 
leftor  of  the  rents  of  our  whole  manor  or  lordfhip  of 
Downton  aforefaid,  with  the  appurtenances,  in  the 
county  of  Wilts  aforefaid,  with  all  and  fingular  profits, 
advantages,  commodities  and  emoluments  to  the  faid 
office  in  any  wife  belonging  or  appertaining,  with  power 
^nd  authority  from  us  to  profecute,  a(k  and  vindicate 

ill 
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tn  all  places  zni  courts  whatfoeVer,  and  in  any  manner 
wbatfoever,  the  rights  and  franchifes  of  the  lordlhip  or 
iiailwick  of  Downton  aforefald,  with  its  members, 
however  belonging  or  appertaining,  and  to  exercife 
and  expedite  all  and  lingular  other  our  rights 
which  to  the  aforefaid  office  of  bailiff  have  ufually  be- 
longed :  And  We  do  conftitute,  ordain  and  make  them 
the  faid  J,  Duthy  and  James  Serle,  bailiffs  of  our  baili- 
wick aforefaid,  and  our  receivers  or  colIe<Slors  of  the 
manor  or  lordfliip  aforefaid,  and  of  the  rights  thereof, 
to  have,  hold,  occupy  and  enjoy  the  offices  aforefaid, 
and  other  the  premifes,  to  the  faid  J.  Duthy  and  James 
Searle,  by  themfelves  or  by  their  fufficient  deputy  or 
deputies,  to  be  approved  by  us  or  our  fucceffors,  for  and 
•during  the  term  of  the  natural  lives  of  the  faid  J.  Duthy 
^nd  James  Serle,  and  the  life  of  the  longeft  liver  of 
them,  together  with  all  fees,  profits,  advantages,  com- 
iriodities,  emoluments  and  liberties  whatfoever,  to  the 
(aid  offices  of  bailiff  of  the  faid  bailiwick  and  receiver, 
or  colle£tor  aforefaid,  in  any  wife  belonging  or  apper- 
taining, in  as  ample  manner  and  form  as  James  Field 
and  Thomas  Field,  or  lately  Thomas  Froome,  or 
Thomas  Froome  Clerk  his  fon,  or  any  or  either  of 
^tfaem,  or  any  other  the  faid  officers,  or  either  of  them 
cxercifed,  had  occupied  or  enjoyed  the  fame.  We  will 
.alfo  that  the  faid  J.  Duthy  and  James  Serle,  and  their 
deputies  do  annually  render  and  make,  at  due  times,  a 
true  account  of  their  receipts  of  the  rents  aforefaid,  by 
.them  and  their  deputies  received  before  the  auditors  in 
our  Exchequer  of  Wolvefey,  receiving  annually  from 
us  and  our  fucceffors,  for  the  exercife  and  occupation 
of  the  faid  offices  of  bailiff  and  receiver  or  cplledor, 
20  L  of  lawful  money  of  Great^Britain  i  to  wit,  for  the 

faid 
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bid  office  of  bailiiF,  6 1.  13  s.  4d.  and  for  the  faid  o£c^ 
of  receiver  or  coUeftor,  3I.  6  s.  8d.  which  art  the  an- 
tieiit  fees  and  annuities  annually  paid  for  the  faid  of- 
£ces,  to  be  paid  annually  at  two  ufual  terms  of  die 
year,  to  wit,  at  the  feaft  of  St.  Michael  the  archangel 
and  the  annunciation  of  the  blefled  Virgin  Mary,  by 
equal  portions,  and  by  their  own  hands,  and  by  the 
hands  of  each  of  them  lohgeft  living,  out  of  the  rents 
and  profits  of  the  manor  or  lordihip,  lands  and  tene- 
ments, and  other  profits  of  the  faid  manor  or  lordOdp 
ofDownton  aforefaid,  annually  to  be. retained:  And 
<noreover.  We  will  for  us  and  our  fucceffi>rs,  that  if 
the  aforefaid  fee  of  lol.  for  the  execution  of  die  offices 
.  aforefaid  (hall,  at  any  time  be  in  arrear,  and  not  paid 
liy  the  fpace  of  one  month  after  either  of  the  foaAs 
aforefaid,  on  which  the  fame  ought  to  be  paid  as  afere- 
<aid,that  then  it  fhail  be  lawful  to  the  (aid  J.  Dutfay 
and  James  Serle,  and  thelongeft  liver  of  them  and  theic 
affigns,  into  all  die  manors,  burghs  and  lorddiips  of  the 
whole  bailiwick  and  hundred  of  Downton  afore&id, 
with  all  the  appurtenances,  to  enter  and  diftrain,  and 
the  diftrcflTes  there  fo  taken  to  lead,  drive  and  carry 
away,  and  them  to  retain  until  the  faid  fee  of  loK  and 
all  the  arrears  thereof,  if  any  be,  (hall  be  fully  fadsfied^ 
aad  paid  :  Wherefore  We  command,  as  well  the  au- 
ditors of  our  accounts  for  the  time  being,  that  of  the 
pa3nTxent  or  retaining  of  the  faid  lol.  for  die  exercife 
and  execution  of  the  offices  aforefaid,  they  annuaflf 
make,  in  the  accounts  for  the  time  being,  due  allow*^ 
ance  and  difcharge,  as  all  and  fingular  bailiffsj  iarmerSy 
overfcers  and  other  minifters,  free-tenants  and  leafed 
liotders,  and  all  inhabitants  whatfoever,  of  and  in  the 
jnanor  and  bailiwick  or  loid(hip  of  Downton  aforefailf 

with 
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Trith  Its  th^mberls  whatfoevcrj  that  they,  and  every  of 
them  attend  on,  aflift,  obey,  counfel  and  anfwer  as  is 
£ttiflg  to  the  (aid  J.  Duthy  and  James  Serle,  and  the 
furvivor  of  them  or  their  deputy  or  deputies,  in  the  exe- 
cution of  the  offices  aforefaid,  and  in  all  things  which 
are  known  to  belong  to  the  faid  offices.  In  witnefs 
Whereof  We  htvt  to  thefe  prefents  iet  our  £pifc(^ 
Seal,  da€ed  16  June,  in  the  year  of  our  Lord  1772,  and 
in  die  i2th  year  of  our  tranflation/' 

On  this  grant.  Livery  of  (eiiin  of  the  &id  offices  ^^-^ 
cdrdiitg  to  the  grant,  is  indorfed. 

^fi^  2.)  The  foUowing  is  a  cqpy  of  Mr.  Seiie's  dcm 
putation  to  Mr.  HaTrifoH. 

^  KjAOW  all  men  by  thefe  prefents,  thit  I  Jafties  Serle, 
orth6  city  of  Winehefte'r,  in  the  cOuftty 'of  Haritis,  bai- 
J8F  by  patent  of  the  bailiwick  of  the  ItM'dfliip  of  DoWxi- 
"tbt^  in  the  county  of  Wilts,  hkve  authorifed  and  de- 
puted, and  by  thefe  iJi^cfents  do  aiithorife  and  depute 
iRcwry  Harrifdn,  of  Staple  Inn,  Eftj;  my  deputy  as  bai- 
Yiff  aforefaid,  with  power  to  appear  for  fhe  ^s  returning 
Officer  df  the  borough  of  Downtori,  at  the  epfuing 
'tteiSHbh  dfburgdTes  toftfrve  in  parfiaftierit  for  the  faid  bo- 
rough j  Giving,  and  by  thefe  prefents  graritihg  to  my  faid 
deputy,  full  power  and  authority  to  do  all  and'every  a£k 
and  adte,  thing  and  thmgs'WhatfoeV^r, 'bfetenging  to  the 
office  of  retarning  bfecer  of  the  faid  borough,  and  that 
fliall  be  requifite  to  be  done :  And  I  do  hereby  ratify 
a(hd  conSrfa  all  and  whatJToeVer  the  faid  Henry  Ha'rrifon 
(hall  legally  do  in  the  premifcs,  by  virtue  of  thefe  pre- 
•ifeflts."J^**-i*In  witnefe  whejfiedf,  &<?»i«idttfca  I29  Malrch, 

;,   :  The 
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The  Bifliop's  approbation  was  indorfed  in  dieii 
words, 

**  I  do  approve  of  the  appoifitment  of  Heniy 
Harriibn^  Efq;  as  within  mentioned. 

B.   WiNTON." 

(B.  3.}  The  following  is  a  copy  of  the  appointment  ci 
Mr^  Elderton  to  the  office  of  Steward. 

«*  Know  all  men  by  thefe  prefents,  That  I,  Sir  Philip 
Hales,  of  Brymore,  in  the  county  of  Sdmerfct,  Baronet, 
lefiee  of  the  manor  and  borough  of  Downton,  in  the 
county  of  Wilts,  have  made,  ordained,  conftituted  and 
appointed,  and  by  thefe  prefents  do  make,  ordain,  con- 
ftitute  and  appoint  Jofeph  Elderton,  of  the  city  of  New 
Sarum,  in  the  faid  county  of  Wilts,  gentleman,  to  be 
'fieward  of  the  manor  of  Downton,  and  baililF  of  the 
borough  of  Downton,  To  have,  hold  and  enjoy  thr 
faid  office  of  fteward  and  bailiff,  with  the  rights,  per** 
quifites,  fees  and  emoluments  thereto  belonging,  andio 
do  and  execute  all  and  whatfoever  doth  and  may  apper-> 
tain  and  belong  to  the  faid  offices,  or  either  t>f  them,  25 
fully  and  eiFe£tually,  to  all  intents  and  purpofes,  as  any 
of  his  predeceflbrs  in  the  faid  offices  held  and  enjoyed 
the  fame  ;  Giving  and  granting  unto  the  faid  Jofe{A 
Elderton,  full  and  ample  powers  to  execute  the  fame." 
—In  witnefs  whereof,  &c. — dated  22  Dec.  1783. 

Philip  Hales,  (L.S.) 

(B.  4.)  The  following  is  a  copy  of  Mr.  Elderton's 
deputation  to  Mr.  Dagge. 

**  Know  all  men  by  thefe  prefents.  That  I,  Jofeph 
Elderton,  of  the  city  of  New  Sarum,  in  the  county  of 
Wilts,  gentleman,  fteward  and  bailiiF  of  the  manor 

and 


'   1^    d    f     E^    S;  .  48^ 

ibd  boroiigii  of  Downton,*  in  the  faid  catinty  of  Wilts^ 
Do  hereby  appoint  John  Dagge,  of  the  parifli  of  Su 
George,  Bldomfbtity,  in  the  county  of  Middlefex,  gent. 
<6  be  my  deputy  fteward  of  the  faid  manor  and  borough, 

dndbaiUffof  the  faid  boroiigh."- ^In  withefe  whereof, 

&c.^— dated  the  fecond  day  of  Apfril^  in  the  year  of  our 
Lord  1784* 

JoSEPri  ELbERTOKj  (L.  S.) 

(B.  5.)  The  following  i§  a  cojiy  of  the  appdiritttient  of 
John  Snow,  to  the  oflRce  of  Steward; 
*'  To  all  Chriftiafi  people  to  whom  thefe  prefents  fliall 
.tonie,  I  Dame  Mary  AChe,  widdow  and  reli£l  of  Sir 
Tofeph  Afhe,  late  of  Twickenham,  in  the  county  of 
Middlefex,  Barronet,  ddceafed,  fend  greeting^  Know  yee 
that  I,  much  confiding  in  the  diligence  and  faithful  cir- 
ibumfpeffion  and  due  obedience  of  my  trufty  fervant 
John  Sriowe,  of  Lobfehangei"  Parke,  in  the  pafifli  of 
Dbwntbh,  ih  the  county  of  Wilts,  gerit.  Have  given 
tod  granted,  and  by  thefe  prefents  doe  give  arid  grant 
toito  the  faid  Jbhri  Snowe,  the  office  of  fteward  arid 
flic  ftewardfliip  of  all  that  my  niannor  and  bofrougfi  of 
Dowhtonj  ih  the  faid  county  of  Wilts,  with  all  fees, 
profitts,  allbwances  and  advantages  to  the  faid  office 
belonging  j  and  I  doe  by  thefe  prefents  make,  ordaine^ 
suid  cbnfiitiite  him,  the  faid  John  Snowe,  chiefe  fteward 
*)f  the  mahnbr  and  bbrrbUgh  aforefaid,in  as  fulljfarge  and  • 
ampl6  manner  as  by  my  leafe  of  the  manrior  aforefaid  I 
have  power  to  grant  it,  To  haVe  and  tb  hold,  ktid  to  u(e 
iuid  exercife  the  faid  bffice  6f  fteward  and  ftewardfliip, 
together  with  all  fees,  p'fofits,  allowahce^s  and -advan- 
tages to  the  fame  office  belonging,  tmto  the  faid  Jbhn 
Snowe,  by  himfelfc  or  his  fufficient  deputy  pr  deputyes', 

U  fr^nf) 
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from  the  day  of  the  date  hereof,  for  and  during,  and 
t^nto  the  full  end  and  terme  of  three  yeares  from  tbcnce 
next  enfuing,  fully  to  be  compleate  ami  ended  if  Sit 
James  Afbe,  of  Twickenham  aforefaid^  Knight,  Msu:<» 
dia   Aflie^  of  Twickenham  aforefaid,  fjunfter,  a^ 
Chriftofer  Bedford,  of  London,  gent,  or  any  or  eithef 
of  them   fhall  foe  long  live,  and  for  and  dureing.  th^ 
aforeiaid  terme  of  three  yeares,  I  have  alfo  ordained,  and 
by  thete  prefents  have  made  and  conftituted  and  ap- 
pointed him,  the  faid  John  Snow,  my  bailiff  of  my  maa^ 
nor  aforefaid,  and  of  the  faid  borrough  of  Downton,  and 
colleftor  and  receiver,  as  well  of  all  and  fingular  the 
tents,  fines,  amerciaments,  herriots  and  eftreats,  which 
(hall  become  due  and  payable  unto  me  by  vertue  and 
authority  of  the  courts,  to  be  by  him  or  his  deputy  of 
deputies  hold'en  within  the  manor  or  borough,  as  alTo  for 
all  and  fingular  other  my  rents  which  how  are,  or  here- 
after (hall  be  due  and  payable  from  all  and  every  die 
tenants  and  farmers  within  the  faid  manor  and  boroughy 
except  from  fuch  tenants  which  (hall  hold,  any  farms, 
lands  and  tenements,  at  rack  rent;  Provided  alvt^ys, 
that  if  the  faid  John  Snow  Ihall  not,  within  one  and 
twenty  dayes  next  after  notice  in  writinge  by  me,  my 
executors  or  adminifirators,  to  him  given,  make  and 
render  a  true  account  and  reckonihge  to  me,  my  exe^ 
cutors,  adminiflrators  or  aiSgnes,  of  all  and  every  the 
JTaid  rents,  fines,  amerciaments,  hereiot^s  and  eftreatSf 
and  alfo  well  and  truly  pay,  or  caufe  to  be  paid  to  mCy 
my  executors,  adminiflrators  or  aiSgns,  all  and  every 
fuch  fume  and  fumes  of  mpney,  as  upon  fuch  account 
fhall  appear  to  be  due,  and  to  have  been  by  him  col- 
lected Of  received,  that  then,  and  from  thenceforth  this 
my  deed  aa^ul  inflrument  £baU  be  void  siad  of  none  effeS^ 
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And.  {  do  alfi>e  >7  tfaeie  prefenCs  ftutborize  the  iaid  Joiui 
i^Bowe;  to  be  ftiy  keeper  aod  preserver  of  a)I  ^^e  rojaJ-. 
tie§  and  game  wkhin  the  manor  aforefaid,  wfakb  are 
granted  to  me».  in  and  by  my  leaijs  of  the  faid  mannor^ 
and  Aoe  etbei'^  and  to  depute  ^ny  peribn  or  perfeog 
uodeir  bim  to  take  care  thereof,  and  to  uie  all  lawful 
Atraned  to  apprehend  aod  puniih  all  fuch  per  Ions  ai 
ttuMy  Mthout  any  lycence,  \vith.gunns,  netts,^  hQWM$^ 
giin&s,  or  doggs,'  come  upon  any  parte  of  the  bid  man* 
nor,  to  deflroy,  hi^i^t  or  dsfturbe  the  gams  afpreiaid^ 
bontrdry  to  bis  Majeftyes  lawes  in  that  behalfe  ^ena£ted. 
and  pfofidedi"  In  witneflb  whereof,  iic,  -r*-  dated  3^ 
Oaoher  1^96. 

M.  A«HE,  (J^. S.) 

{i.  6.)  The  folldwing  h  a  Copy  of  Mawfoii^s  Dfepu-' 
tation  to  Fletcher* 

"  To  aH  perfons^o  whom  thefe  pr^ents  fliall  come,  I 
Thomas  Mawfon,  of  New  Inn,  in  the  count/  of  Mid- 
dl0(e;^>  gent-  by  vertuc  oif  a  power,  to  me  granted  by 
Sir  Jfames  Aihe,  Bart,  lord  of  the  borough  and  manor 
of  JDowntOH,  in  the  county  of  Wilts,  have  deputed,  and 
by  xhe£b  preients  doe  fubftitute  and  appoint  Leonard 
iTlfitcber^  of  the  city  of  New  Sarum,  in  the  iaid  county, 
gent,  my  deputy  fteward  of  .and  for  -the  faid  borough 
and  mannor,  as  to  the  holding  and  Jceeping  of  all  and 
fingular  the  courts-leet  and  court-baf  on,  as  ihall  be  to 
be  held  and  kept  in  and  for  the  faid  borough  and  man- 
noi^  *c^e9:ively,  with  power  to  examine  any  femer 
covert  copyholder  within  the  faid  mannor,  who  fliall 
come  to  furrender  her  copyhold  eftate,  as  to  her  wil- 
lingnefs  to  make  fuch  furrender,  and  afterwards  to  take 
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the  (kme  iaccording  to  the  cuftom  of  the  did  mannoTy 
rendring  to  the  bayliffe  or  receiver,  for  Ae  time  being, 
of  the  faid  Sir  James  Afhe,  an  account  of  all  fines  and 
herriots,  from  time  to  time  arifeing,  due  and  pay- 
able on  any  furrender  or  admittance  made  or  givei>  at 
die  faid  court-baron ;  and  alfo  to  me  his  fteward  of  the 
fkid  borough  and  mannor,  all  fees  and  perquifites  of 
courts  belonging  thereto.  And  further,  I  the  faid 
Thomas  Mawfon,  by  vertue  of  the' faid  power  gtVen  to 
nit  by  the  faid'Sir  James  Afhe,  lord  of  the  faid  borou^ 
of  Downton,  have  deputed,  and  by  tiiefe  prefents  doe 
Aibftitixte  and  appoint  the  faid  Leonard  Fletcher  my 
deputy  bayliflFe,  of  and  for  the  £iid  borough  of  Down-' 
ton,  as  tb.  the  demanding  and  receiving  of  and  from  die 
high  fherifie,  of  the  faid  county  of  Wilts,  for  the  time 
beirig,  or  his  deputy  or  underftierifFe,  all  and  every  writ 
6r  precept,  direftedto  the  bayliffe  of  the  faid  borough 
of  Downton,  for  the  electing  and  returning  one  or  more 
burgefs  and  burgeffes  to  ferve  in  parliament  for  the  faid 
borough,  and  to  give  a  receipt  for  the  faid  writ  or  pre- 
cept, and  afterwards  to  proceed  thereon  as  thereby 
commanded,  to  elefl:  and  return  in  due  form  of  law, 
fuch  burgefs  or  burgeffes  to  ferye  in  Parliament; 
hereby  ratifieing  and  confirming  all  and  whatfoever  my 
faid  deputy  fhall  lawfully  do,  or  caufe  to  be  done  in  and 
about  the  premiffes :"  In  witnefs  whereof,  &c.-r-dated 
tenth  day  of  January,  in  the  year  of  our  Lord  one  thou- 
fend  fcven  hundred  and  twenty-fix. 

T.  Mawson,  (L.  S.) 
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(B.  7.)  The  Mowing  is  a  Copy  of  the  Appointment 
of  Mr.  Eve,  to  the  Office  of  Steward. 

**  Know  all  men  by  thcfe  prefents.  That  I,  Anthony 
Lorid  Feverfham,  baron  of  Downton,  in  the  county  of ' 
Wilts,  lord  of  the  hundred,  borough  and  mannor  of 
Downton  afore&id,  have  made,  nominated,  conflituted 
and  appointed,  and  by  thefe  prefents  do  make,  nomi- 
nate, conftitute  and  appoint  John  Eve,  of  the  Clofe  of 
New  Sarum,  in  the  faid  county  of  Wilts,  gentleman,  to 
be  fteward  of  the  hundred  and  mannor  of  Downton, 
and  ^foe  to  be  fteward  and  bailiff  of  the  borough  of 
Downton  aforefaid,  to  hold  the  faid  office  and  offices  of 
fteward  of  the  hundred  and  mannor  of  Downton,  and 
alfoe  fteward  and  bailiff  of  the  borough  of  Downton 
aforefaid,  widi  all  and  fmgular  the  rights,  liberties,  pri- 
vileges, jurifdidons  and  authority  thereunto,  or  to  either 
of  them  belonging,  during  my  will  and  pleafure  :"  Ji^ 
witnefs  whereof,  &c.— dated  26th  day  of  November,  in 
^e  year  of  our  Lord  1756. 

Feversham,  (L.  S.) 

P.  120.  (C.)  In  order  to  explain  this  return  it  is 
neceflary  to  mention,  that  during  this  period,  it  was 
frequently  the  practice  to  choofe  the  two  members  fe- 
parately,  at  different  times,  and  fometimes  on  different 
days ;  which  eftablifhed  the  diftinilions  of  firft  and  yJ- 
cond  members,  to  be  met  with  in  the  Journals  and 
other  parliamentary  books :  (See  i  Doug.  Eleft.  287.) 
Though  this  did  not  always  appear  by  the  indentures  of 
return,  in  which  the  eledlion  was  often  formally  ftate4 
to  have  taken  place  on  one  particular  day,  different 
perhaps  from  both  the  real  days,  as  in  i  Journ.  819^ 
320. 
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This  diftmSioa  appears  ia  timoA  tSL  tbe  eajes  itt 
GIanville'3  Reports ;  in  his  account  of  the  StafFord 
elcdion  (p.  26.)  he  fays,  **  The  faid  prcqcpt  pr  wju*- 
rant  being  read^  Mr.  Cradock  was  propounded  and 
cleftcd  in  the  frji  place  by  a  plurality  of  the  voices  of 
fuch  as  were  then  prefent,  without  any  contradiftion  j 
but  touching  Sir  William  Walter  and  Mr.  Pyptt,  for 
iht  feconiplacey  xhtx^  was  fome  difference^.  ■  ■? 

It  generally  happened,  when  there  were  three  cajidj-* 
dates,  that  the  firft  inember  was  cbofen  unaniniOHfly^ 
and  the  oppofition  was  made  by  the  iecond.  In  ih(( 
year  1625-6,  one  of  the  members  for  Bury  having 
been  chofen  on  the  6th  of  January,  and  the  other  on 
the  nth,  and  a  queftion  afterwards  arifing  in  the  Hou(e» 
upon  the  beginning  of  the  time  of  privilege  of  the  fe^ 
cbnd  member,  a  member  prefent  delivered  an  opinion 
againft  thefe  JiraggUng  eleclionsy  ip  which  however  no 
other  feconded  him.     i  Journ.  819, 820. 

P.  134.  (D.)   We  find  in  the  form  of  this  appdnt* 

meat,  an  inftance  of  that  afFeSation  of  ftately  gran- 
deur, which  diftinguifh^d  the  great  Lords  in  the  fif^ 
teenth  and  fixteenth  centuries.  They  affe£led  to  have 
their  couruih^  their  chancellors^  chamberlains^  &:c.  The 
offices  of  ftate  at  prefent  kept  up  in  the  dutchy  of  Laor 
cafier,  and  in  the  dutchy  of  Cornwall  under  the  Pripc^ 
of  Wales,  arc?  no  other  than  thofe  which  formed  the 
eflablifhment  of  every  great  nobleman's  family.  When 
the  duke  of  Buckingham  was  accufed  of  bigh-treafon, 
under  Henry  VIII.  his  chancellor  and  others  of  his  coun-- 
(il  were  at  the  fame  time  fent  to  prifon.  (See  11  State 
Tri.  p.  4  and  5.  and  Stowe's  Chronicle.) 

In  this  grant  of  the  bithop,  there  is  ajl  the  parade 
^ndcerepony  of  a  royal  charter  3  the  inftriiment  itfelf 
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U  ealkd  a  Pat^nf^^hc  direfts  the  accounts  to  be  pafled 
before  theaudiUrs  e/ourExchiquery^^znd  the  falary  is  tp 
be  paid,  under  the  phrafe,  fTe  command  our  auditors^  &fr. 
Mr.  Hume,  in  the  laft  note  to  the  third  volume  of 
Ms  htftory,  has  given  many  particulars  of  the  houfhokl 
eAsd>l£Bmient  of  an  Earl  of  Northumberland,  in  the 
reign  of  Hen.  V II.  upon  which  he  faj^s,  ^  It  is  amufini^ 
jKo  obferve  the  pompous  and  even  roy^  ftile,  affumod 
by  this  tartar  chief:  He  does  not  give  ai^  orders, 
idiough  only  for^  the  right  making  of  muftard,  but  it 
U  introduced  with  this  preamble,  <<  It  feemetb  good  to 
MS  and  our  council." 

P.  1451.  (E.)  The  reader  may  find  fome  authorities 
to  this  efieft  in  Com.  Dig,  Tit.  QratU.  £.  9,  10,  iif 
£ce  aUb  Co.  Lit.  307.  a* 

P.  150.  (F.)  This  cafe  was  jvdjudged  in  1705  by 
Lord  Keeper  Cowper;  there  had  been  a  devife  of  reaj 
and  perfonal  eftate  to  truftees,  to  pay  debts  and  lega^ 
cies,  and  then  to  fettle  the  remainder  on  the/on  and  the 
heirs  of  his  hody^  with  remainders  over  j  with  directions 
that  care  (hould  be  taken  in  the  fettlement,  that  it 
{hould  not  be  in  the  fon's  power  to  dock  the  entail. 
The  queftion  was,  Whether  the  fon  (hould  have  an 
cftate-tail  conveyed  tP  him  by  the  truftees,  or  only  ai| 
ifjlate  for  life?  The  Lord  Keeper  decreed,  that  the  fetr 
tlemertt  fliouW  be  of  a  life-eftate  only,  becaufe  being 
jexecutory^  the  intent  and  meaning  of  the  teftatrix  {hould 
be  purfued,  which  is,  that  the  fon  ihould  not  have  it 
in  bis  power  to  bar  his  children,  as  be  would  have,  if 
an  eftatertail  were  to  bp  conveyed  to  him  \  but  if  an 
cftate-tail  exprefsly  had  been  devifed*  the  law  muijt  have 
taken  place. 
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'  P.  1 56.  (G. )  In  the  cafe  of  Alfton  and  Wells,  Doug^ 
Rep.  747.  Lord  Mansfield,  in  delivering  his  opinion, 
(ays — ^''  It  was  faid  to  be  fettled,  Aat  the  court  will 
not  fuffer  a  truftee  to  recover  in  eje&ment,  againft  the 
Oftui  que  irufi :  When  this  was  mentioned  on  die 
trial,  I  faid,  that  this  rule  is  fubje<S  tp  the  qualification 
of  its  being  dearly  the  cafe  only  of  a  mere  tnift,  for 
then  by  taking  notice  of  it,  the  court  prevents  deh^y 
and  expcnce ;  But  it  will  not  decide  wh^n  diere  is  a 
cloubt,  but  leave  the  queilion  to  a  jurifdi^on,  vidiich 
regularly  take^  cognizance  of  mattei>  of  tnift;-— — r- 
it  being  doubtful,  whether  the  leflbr  of  the  plaintiff  is 
a  mere  truftee,  he  is  intitled  to  recover  at  law,  as  he 
certainly  has  the  legal  right.** 

In  Buller-s  Nifi  Prius,  p.  108.  (edit.  1772)  it  is  faid, 
that  in  the  argument  of  the  cafe  of  Lade  and  Holfinrd, 
Lord  Mans^eld  declared,  that  he  and  many  of  the 
judges  had  refolyed  never  to  fuffer  a  plaintiff  in  ejcft- 
pient  to  be  ppnfuited,  by  a  term  ftanding  out,  of  his 
own  truftee,  or  a  fatisfied  term  fet  up  by  a  mortgagor 
againft  a  mortgageej  but  diredl  the  jury  to  prefume  it 
furrendered. 

Both  thefe  cafes  proceed  upon  a  tacit  admiffion  of 
the  law  laid  down  by  the  counfel  for  the  petitioners, 
and  of  the  diftindlion  they  contended  for,  between  dif- 
putes  arifing  between  truftees  and  Cejlui  que  trufis^  and 
thofe  between  either  of  theiii  and  third  perfons. 

?•  161.  (H.)  The  Stat.  8  Hen.  VL  ch.  7.  is  as 
follows :— *«  Whereas  the  elections  of  knights  of  the 
*'  {hires  to  come  te  the  Parliaments  of  our  Lord  the 
"  King,  in  many  counties  of  the  realm  of  England, 
'*  have  now  of  late  been  made  by  very  great,  outrage* 
f  oi|s,  and  exceiEve  number  of  people,  dwelling  within 
3  Y  the 
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P  the  fcme,  of  the  which  moft  part  was  of  people  of 
^«  fmall  fubftance  and  of  no  v^lue,  whereof  every  of 
*«  them  pretended  a  vAice  equivalent,  as  to  fuch  elec- 
.««  tions,  with  the  moft  worthy  Knights  and  Efquires 
^^  dwelling  within  the  fame  counties,  whereby  man- 
U  flaughters,  riots,  batteries,  and  divifions  among  the 
**  gentlemen  and  other  people  of  the  fame  counties 
^*  fliall  very  likely  rife  and  be,  unlefs  convenient  and 
*'  due' remedy  be  provided  in  this  behalf.  Our  Lord  the 
'*  Kif>g,  confidering  the  premifes,  bath  ordained  and 
**  eftabliflied  by  authority  of  this  prefent  Parliament, 
*«  That  the  knights  of  the  (hires,  to  be  chofen  within 
f*  the  fame  re^lm  of  England,  to  come  to  the  Parlia- 
f'  ments  of  our  Lord  the  Kipg  hereafter  to  be  holden* 
**  (balllje  chofei)  ineyery  county  of  the  realm  of  Eng- 
**  land,  by  people  dwcljing  and  refident  in  the  fame 
*'  counties,  whereof  eyery  one  of  them  fliall  have  free 
f*  lapd  or  tenement  {frank  tenement  in  the  original)  to 
**  the  value  of  forty  Ihillings  by  the  year  at  the  leaft 
f'  above  all  charges.    And  that  they  which  fliall  be 
"  chofen  fliall  be  dwelling  and  refident  within  the  fame 
^*  counties.     Andfifch  as  hayie  the  greateft  number  of 
*f  them  Jhat  may  expend  forty  (hillings  by  year  and 
**  above,   flaall  be  returned  by  the  flieriffs  of  every 
♦'  county  knights  for  the  Parliament,  by  indentures 
*'  fealed  betwixt  the  faid  flierifFs  and  the  faid  choofers 
*'  to  be  made.     And  every  ftieriff  fliall  have  power  by 
''  the  faid  authority  to  examine  upon  the  Evangelifts 
<«  every  fuch  choofer^  how  much  he  may  expend  by 
*'  the  year.    And  if  any  flieriflF  return  knights  to  come 
*'  to  the  Parliament  contrary  to  the  faid  ordinance,  the 
'*  jiiftices  of  Aflizes  in  their  feffions  of  Aflizes  fliall 
<*  have  power  by  the  autbo^rity  aforefaid  thereof  to  in- 
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**  quire ;  and  if  by  inqucft  Ac  fiimc  be  found  htfori 
•'  the  juftices,  and  the  flieriff  thereof  be  duly  attaint- 
«  ed,  then  the  fiiid  flicrifF  £hall  incur  die  pain  of  iod» 
*<  to  be  paid  to  our  Lord  the  King  without  being  let 
<<  to  bail  or  mainprise ;  and  diat  the  knigbts  returneil 
•*  contrary  to  the  faid  ordinance  Iball  lofc  their  wages. 

<«  Provided  always,  That  he  which  cannot  expend 
♦*  forty  (hillings  by  year,  as  aforefaid,  fhall  in  no  wife 
•*  be  choofcr  of  knights  for  the  Pailiament ;  And  that 
••  in  every  writ  that  fhall  hereafter  go  forth  to  the  fli- 
**  riffs  to  choofe  knights  for  die  Pa,rliament,  mention 
•«  be  made  of  the  faid  ordinances/* 

The  ftat.  lo  Hen.  VI.  ch.  2.  reciting  the  fabftancc 
of  the  above  ftatute,  and  that  it  omitted  to  limit  the 
qualification  to  the  county  where  the  election  is,  ex-^ 
plains  it  to  be  "  freehold  to  the  value  of  forty  fiiiHings 
••^  by  the  year  at  leaft  above  all  charges,  tuhhin  the/am 
•*  county  where  any  fuch  choofcr  will  meddle  of  any 
^  fuch  clcaipn." 

The  ftatutes  prior  to  thefe  upon  the  fubjeft  of  elefliom 
feem  principally  dire£led  againft  the  power  and  partia-* 
lity  of  fheriffe  in  making  returns  5  as  7  Hen.  IV.  ch, 
15.  II  Hen.  IV.  ch.  i.  6  Hen,  VI.  ch,  4.  By  the 
firft  of  thefe,  intitled,  '*  The  manner  of  eleftion  of 
knights,  &t'."  the  flieriff  is  direfted  to  proclaim  the 
day  of  elpftion  in  his  full  county-court,  ^*  and  ^11  they 
that  be  there  prcfent,  as  well  fuitors  duly  fummoned 
for  the  fame  caufe,  as  other^  fhall  .i.  .  >j  .■  in  the  fixlj 
county,  proceed  to  the  ele6tion."  Perhaps  it  was  un- 
der the  authority  of  thefe  words,  that  Mr.  Prynne  faid, 
>  tbat  "  before  &Hcn.  VI.  every  inhabitant  and  com- 
inoner  in  each  county,  had  a  voice  in  the  eleflion  of 
knights,  wbe^cr  he  were  a  freeholder  or  not,"     (See 
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Brevia  Pari.  Rediv,  p.  187O  but  it  is  plain  that  this 
ftatute  means  only  thofe  who  owed  fuit  and  fervice  ^ 
the  county-court.  The  ftat.  i  Heo»  V.  ch.  i.  in  the 
fame  manner  fpeaks  of  ^^  Les  cbivalers,  efquier$>  U 
4uares  qui  ferrount  efifours/' 

It  is  curious  to  obferve  the  difierent  principles,  that 
guided  the  cotemporary  laws  upon  this  fubjed:  in  Scot- 
bud.     In  that  kingdom,  the  perfonal  attendance  in 
Parliament  of  the  King's  freeholders,  was  but  juft  then 
beginning  to  be  difpenfed  with ;  By  the  Scotch  ASt 
1427,  cap.  loi.  the  Hhn  tenenUs  were  ntiivedjrcm 
the  burthen  of  attending  Parliament,  upon  condition  of 
their  fending  two  commiffioners  from  each  ihire.    Per^ 
baps  their  King  James  I.  who  had  been  prifoner  ii) 
^nglan4  from  his  youth,  and  received  his  education 
here,  wanted  to  put  the  Parliament  of  Scotland  upon 
the  fame  footing  with  that  of  England.     (See  j  Ro<r 
heitfbn's  Hiftr  Scot,    p.  48.  and  Kaim's  Antiq.  3^ 
(fidtt.  p.  41.)     Notwithftanding  this  law,  perfonal  at-r 
tendance  continued  to  be  enforced,  and  in  the  reigti 
'of  J^mes  II,  (Scotch  A£t  1457,  cap,  75.)  it  was  pro* 
Tided,  **  That  no  freeholder  under  20I,  ibould  be  eon^ 
jKrtfire^  to  appear  in  Parliament,"     Thus  in  England 
Service  in  Parliamept  was  contended  for,  and  ele&ion 
liecame  a  rights  at  a  time  when  in  Scotland  it  was  con- 
tended againft  as  a  burthen.     It  Ihould  be  obferved^ 
however,  that  the  fituation  of  England  at  this  period^ 
was  dm  wbiph  in  all  ages  |md  countries,  has  been  pe- 
culiarly fevourable  to  the  power  of  the  Eftates  of  the 
Realm ;  It  was  the  long  minority  of  Hen.  VI.  that 
gave  fo  much  importance  to  Parliament,  and  confe- 
^ucatly  to  parties  in  th^  nation,  ftom  whence  the  dif- 

,  orders 
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orders  in  eledtions,  provided  againft  in  the  ftatute^  took 
their  rife. 

By  the  Scotch  aft  of  James  L  every  freeholder  had 
a  voice  in  the  eledion  of  commiflioners ;  but  in  Scot-; 
land  fubinfeudations  had  not  multiplied  as  in  England^, 
and  their  number  was  comparatively  very  (mall,  as  ap- 
pears from  the  pradice  of  perfonal  attendance  conti- 
nuing after  this  acft.  It  was  not  till  the  reign  of 
James  VI.  in  1587,  that  the  right  of  eleftion  was  li- 
mited to  thofe  who  were  pofTeiled  of  forty  Jhillingi  land 
in  free  tenantry.     Wight.  Laws£le£t.  Scot.  33. 

P.  161.  (I.)  Several  years  before  the  pafiing  of  Ae 
ftat.  7  &  8  W.  III.  ch.  25.  a  diftinftion  of  the  fame 
ibrt  as  that  eftablifhed  by  fe£l.  7.  had  taken  place  in 
the  law  of  Scotland.  By  a  Scotch  ftatute  in  168 1  ^, 
Apprifers  or  Adjudgers,  [who  refemhle  our  tenants  by 
elegit,  with  this  difference^  that  they  have  thi  freehold) 
were  declared  tp  have  no  right  to  vote  during  the  legal, 
{or  time  allowed  for  redemption)  but  that  the  heritor,  {or 
owner  of  the  land)  fhould  continue  to  vote  himfelf ;  af- 
ter the  expiration  of  the  legal,  the  right  devolved  to 
the  apprifcr.  It  was  neceflary  by  our  law  to  deprive  a 
mortgagee  of  this  right,  but  upon  the  fame  principle 
in  Scotland,  it  was  neceflary  to  give  it  him ;  accord-. 
ingly,  the  fame  ftatute  allows  the  privilege  to  proper 
wadfetters,  and  takes  it  from  the  reverfer  {or  mort'- 
gagor)  j  a  proper  wadfetter  being  in  faft,  what  our 
mortgagees  are  generally  only  in  name,  the  pofleflbr  of 
;he  land. 

•  Wight  Laws  Eka.  Scot.  39. 
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'^    P.  163.  (K.)   The  ftat.  19  Geo.  II.  ch.  28.  regu- 
lates the  mode  of  cleftion  in  cities  or  towns  that  are 
counties^  and  provides  that  in  thofe  in  which  the  right 
of  voting  is  in  forty-fhilling  freeholds,  the  perfon  claim- 
ing to  vote,  muft  have  a  freehold  there  of  that  value 
dear,  muft  have  been  in  pofleffion  a  year  before,  (ex- 
cept in  the  ufual  cafes,  of  defcent,  &c.)  and  that  no 
perfon  Ihall  have  a  right  to  vote  by  a  freehold  granted 
to  him  fraudulently,  on  purpofc  to  qualify  him  to  vote: 
The  ftatute  prefcribes  the  form  of  an  oath  for  afcer- 
taining  the  foregoing  particulars.     There  are  feveral 
daufes  in  this  ad  for  making  thefe  reftri£lions  e(Fe£hial, 
but  the  laft  fe£don  Excepts  from  the  above  regulations, 
fiich  counties  corporate,  "  where  the  right  of  voting 
—is  for  or  in  refpeS  of  burgage-tenure^  or  where 
the  freehold  is  not  required  to  be  of  the  value  of  forty 
killings." 

?•  165.  (L.)  Before  trufts  were  introduced  and 
formed  into  a  fyftem,  in  confequence  of  the  ftatute  of^ 
jilcs  *,  there  were  ftatutes  made  to  prevent  fome  of  the 
legal  efle^  of  the  doctrine  of  ufes  at  common  law; 
whereby  the  Cejiui  que  ufe  was  inveftcd  with  fome  of 
die  qualities  of  ownerfhip,  and  the  feoffee  to  vfes^  (or 
truftt0y  accbrding  to  the  modern  phrafe)  was  reft  rained 
in  the  exercife  of  his  legal  power.  Thus,  the  CeJlui 
que  ufty  if  in  actual  pofiefiion,  was  liable  to  a£H6ns  f, 
and  could  make  leafes  to  certain  purpofes  % ;  but  ftill 
no  legal  eftate  in  the  land,  could  be  derived  from  any 
^tthetruftee§;  the  land  could  not  be  extended  for 

•  27  Hen.  VIII.  ch.  10. 

f  By  4  Hen.  IV.  ch.  7.  and  H  Hen.  VI.  ch.  3. 

%ty  I  Rich,  III,  ch.  t.  ^1  Rep.  140.  a* 
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the  debts  of  the  Cifiui  qtu  ufe^  and  efchnted  to  the. 
lord  upon  defeS  of  heirs,  or  attainder  of  Ae  tniftee. 

Judge  Blackftone  has  made  an  excellent  compeoduiBi 
and  hiftorkai  dedudHon  of  the  law  of  ufips  andtntfts, 
in  the  fecond  book  of  his  Conimaiitaries  *^  vbl  ivluch 
he  illuftrates  all  the  general  principles  vvkich  iotvaa^y 
governed  ufes,  and  are  at  prefent  pra^ifed  m  CruAa* 
In  concluiion  he  obierves^  ^  The  fruftee  is  tonfiifereJ 
merely  as  the  inftfument  of  conveyance,  and  can  ia 
no  fiiape  affi^  the  eflaU^  uakTs  bjp  ali^n^^on  for  a 
valuable  confideration^  to  a  purchaiiur  widioi^  neUCe." 
It  feems  to  me  that  this  obfervation  is  xiot  to  Jie  taken 
abiblatdy,  butysi^  modoy  according  to  the  iidbjeiS  xsat* 
ter  of  bis  difirourie,  M^ich  is  to  explain  &e  coomEHotf 
between  a  C^ui  ^ue  truft  ^nA  his  tmflee,  wttfaoiit  •en- 
tering upon  the  principles  of  the  comiei^ion  of  eidier^ 
with  third  perfons.  I  think  I  am  warranted  .in  thiSy 
by  the  arguments  in  the  great  cafe  of  Burgefs  and 
Wbeate^  in  the  learned  Judge'^  reports  ff  wkich  con- 
tain the  materials  from  urtience  he  ieems  to  h^ve  di« 
gefted  his  cpnuncntary  above  referr^  .to« 

P.  178.  (M.)  In  the  cafe  of  Downton  reported J^ 
Mr.  Douglas,  as  well  as  on  the  prefent  occaiioot  thit 
definition  of  a  burgage  was  adhered  to  with  ff&A 
ftriftnefs.  However  neceflary  it  maybe  thought,  upotf 
modern  principles,  I  am  perfuaded  that  this  notion  of 
entirety  and  indiviftbility^  and  the  diftinfiUon  between 
freeholds  of  burgage- tenure,  and  other  b»rou^-&ee- 
holds,  are  but  modern  %  I  think  this  appears  fnom  ^}» 
reports  of  contefted  eieftions  in  thefe  boroughs,  in  the 
Journals  of  the  latter  part  of  the  laft  century,  and  be- 

•  Chap.  «).  p.  3^7,  &c.        +  1  BJick.  Rep;  T23.— 'i  W. 

ginning 
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ginning  of  the  prefent.  It  is  impoffible  other  wife  to 
account  for  the  number  of  irregular  burgage -rents  iiv 
this  and  other  boroughs  of  burgage*tenure,  payable  for 
tenements  having  an  acknowledged  right  of  voting. 
One  of  the  burgages  in  Downton  appeared  to  pay 
fevinpifue  balfptnnyi,  In  Clithero,  where  the  regular 
hurgage-rent.is  is.  4d.  there  are  burgages  paying  8d. 
called  hal/'borcughs^  and  others  paying  6d.  and  4d. 
in  Pohtefrait,  (which  is  of  burgage-tenure,  though  not 
of  burgage->reprefentatton}  where  the  rent  is  a  (hilling, 
and  has  been  fo  from  the  time  of  Richard  the  Firft  ♦• 
there  are  burgages  paying  6d.  and  8  d*  In  Weftbury, 
either  4d«  or  2d.  is  a  burgage  rent.  In  Berealfton^ 
the  refolution  of  the  Houfe  allows  rents  of  3  d.  or  more* 
Thefc  inftances  fufficiently  confirm  the  obfervation  of 
the  counfel  in  page  188,  that  thefe  fractions  of  rent 
were  in  their  beginning  a  deviation  from  the  entirety. 

It  is  natural  to  fuppofe  that  originally  in  thefe  bo- 
reughs  all  the  inhabitant  freeholders  voted  at  eleftions ; 
die  expreffion  '^  inhabitants  of  burgagehoufesy'  which  fre- 
quently occurs  in  them,  leads  to  this  obfervation;  for 
one  burgage  might  be  divided  into  many  tenements, 
and  as  many  freeholds,  and  the  rent  might  be  appor- 
tioned according  to  the  fubdivlfioiis.  Entries  were  read 
to  the  Committee  from  the  borough  book  of  Downton, 
of  feveral  alienations  of  one  burgage,  in  parts  paying 
thru  balffetue  rent  each . 

P.  185.  (N.)    The  expreffion  of  «  kefe  and  i^eleafe'^ 

now  applied  to  this  mode  of  conveyance,  is  not  .altO/» 

'  gether  proper,  becaufe  the  operation  of  the  firft  (iped 

*  i&9.  before,  p.  loy, 

•       '  is 
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IS  not  as  a  leafe^  but  as  a  bargain  andfak  (2  Mod;  i^is 
i  Black.  Com.  339.)   Accordingly^  the  original  nanu^ 
for  the  conveyance  was,  '*  bargain  andfak  fir  a  term 
and  releafe.'^     Sir  Matthew  Hale,  in  hi^  ptefiure  tflr 
Rollers  Abridgment,  tifes  diis  as  the  technical  and  cbm-f 
mon  phrafe.     Th6  w6rds  demife  and  /f^  frequently  iii- . 
ferted  in  this  inftrumeht,  are  mere  furpliifage,  and  ate 
omitted  in  that  form  of  it  which  Blackftone  has  priDtaf 
as  a  model  of  the  conveyance  *,  in  which  the  Operas 
tive  words  are  only  bargain   arid  fell.    The  doubtsf 
Ivhich  are  faid  to  have  been  entertained  formerly  upon 
this  conveyance  f ,  probably  arofe  froAi  coniidering  thd 
bargain  and  (ale  aS  a  leafe^  as  it  was  often  called ;  be- 
caufe  no  lefTee  of  a  term  could  receive  a  teleafe  of  A^ 
reverfion  before  his  afliual  entry  J,  the  ftatute  of  ules 
not  operating  upon  fuch  a  conveyance.      But  whcil 
'  the  validity  of  this  mode  of  conveying  land  w^  firi 
eftablifhed,  in  the  i8th  of  James  L  (Cro.  Jac.  604)^ 
the  courts  confidered,  that  by  a  bargaui  and  &le  madd 
by  the  owner  of  the  land  inpoffeffion^  (this  circumftanctf 
being  originally  held  requifite)  he  bedame  feifed  to  thd 
ufe  of  the  bargainee  for  the  term,  aiid  then  the  ftatutrf 
vefted  the  poffeffion  in  him,  from  v^heftce  h©  derived  t 
capacity  to  take  a  releafe. 

The  great  diftinftion  of  the  common  law  between 
things  Which  He  in  granty  and  things  which  lie  in  £- 
very  §,  is  almoft  reduced  to  be  a  diftinSion  without  a 
difference,  by  the  general  ufe  of  conveyances  by  leafe 
and  releafe,  which  operate  in  the  manner  of  a  grants 
iipon  things  in  livery. 

*  2  Black.  Comm.  App.  N**  2.  +2  Mod.  i^^, 

%  Litt.  fe£t.  4^9,  \  See  Co,  Uc  9.  a. 

Although 
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AldiotigK  Judge  Blackftone  treats  only  of  the  con^ 
Veyance  bjr  Icafc  and  relcafe,  sts  derived  from  the  ftatutd 
of  ufer,  yet  it  appears,  from  what  Lord  Chief  Juftice 
Korthfays,  in  i  Mod,  251,  251.  thitO  it  was  not  an 
tmufual  mode  of  conveyance  at  common  law,  the  Icflee 
then  a6baliy  talcing  poiTeffioh  under  his  leafe ;  froih 
which  prance,  perhaps,  the  phrafe  of  "  ledfe  and  re- 
leafe''  came  to  be  applied  to  a  mode  of  conveyance  (o 
teflchtially  different  from  that  of  the  common  law 
which  bore  this  name. 

P.  ii88.  (O.)  The  counfel  in  M%  part  of  the  ae- 
gnment  faid,  a  cafe  had  happened  lately  at  Niji  Prius^ 
in  which  it  had  been  held,  that  a  plea  of  Tender  was 
not  fupported  by  evidence  of  an  offer  *  to  pay,  if  the 
creditor  would  give  a  receipt  for  the  money  5*  in  which 
cafe  it  h^  been  agreed,  that  you  cannot  compel  your 
creditor  tb  give  a  receipt.  In  Viner  Abr.  tit.  Acquit^ 
ianetj  A.  13.  it  is  faid  to  have  been  mentioned  at  the 
WUAU  in  Nov.  1738,  by  the  Mafter  of  the  Rolls,  and 
•greed  by  ftv^al  of  the  counfel^  that  in  no  cafe  payment 
may  b^  refufed^  unlefs  an  acquittance  be  given.  The  cafes 
ilaced  by  Viner  under  this  tide,  fliew,  that  the  above 
Ikyitig is  to  be  underftood  of  matters  of  Jimple  contra5f  ; 
for  in  fingle  obligations,  ftatutes  merchant,  and  debts 
from  the  crown,  it  appears  riiat  payment  may  be  re- 
fufed,  unlefs  an  acquittance  is  given.  I  can  fuppofe  a 
lufficient  reafon  for  this  rule  in  the  two  latter  cafes, 
becaufe  they  are  debts  of  record^  for  the  difcharge  of 
which  fome  fpecialty  (hould  be  averred  in  pleading ; 
the  lame  was  formerly  the  law  in  adions  on  fmgle  ob- 
ligations :  But  fince  by^  modern  ftatutes  and  praSice 
4hey  are  put  upon  the  fame  footing  with  conditional 

X  obliga- 
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obligations,  in  point  of  pleading,  there  can  be  na  rca- 
ibn  now  for  diftinguifhing  them  in  this  refpefl:.  la 
fimple  cpntrafls,  the  doSrine  in  queftion  feems  to 
have  been  eftablifhed  in  very  antient  timcfs,  as  may  be 
ifeen  in  two  cafes  in  the  reign  of  Richard  !!•  cited  in 
Vin.  Abr,  tit.  Account^  P.  ph  6  &  7, 

P.  207.  (P.)  This  doarine  is  fully eftablifhed :  The 
notion  of  adverfe  pojfeffion  contended  for  by  the  counfel 
for  the  fitting  members,  feems  taken  from  cafes  of 
tenancy  in  common,  in  which  the  \zw  prefumes  againft 
an  adverfe  pofTeflion,  unlefs  a£lual  oufter  be  proved; 
as  in  the  cafes  of  Empfon  and  Shackleten,  5  Burr. 
2604.  2  Blac.  690.     Davenport  and  Tyrrel,  i  Blac. 
675.     Reading  and   Royjftoip,   Salk.  423.   and  Lord 
Raym.  830,  and  in  a  late  cafe  d^Cpppinger  and  Keat- 
ing in  B.  R.  Mic.  22  Geo.  III.  (hot  reported)  in  which 
all  the  former  cafes  were  coniidered.     But  in, other 
eftates,  there  is  no  fuch  prefumption  of  law.     Lord 
Mansfield  in  Proffer's  cafe,  Cowp.  218.  fays,  f^  Son« 
ambiguity  feems  to  have  arifen  from  the  term  *  iUhud 
eujler^  as  if  it  meant  fome  aft  accompanied  by  real 
force,  and  as  if  a  turning  out  by  the  fhoulders  were  ne- 
ceffary  :  But  that  is  not  fo; — A  man  may  come  in  by 
rightful  title,  and  yet  hold  over  adverfely  without  tide : 
If  he  does,  fuch  holding  over,  under  circumftances,will 

be  equivalent  to  aSiual  oujfer. ^If  tenant  pur  autre 

*uie  hold  over  for  twenty  years  after  the  death  of  ceftm 
que  vie,  it  will,  in  eje£lment,  be  a  compleat  bar  to  the 
remainder  man  or  reverfioner,  becaufe  it  was  adverfe  to 
his  title."  Proffer's  was  the  cafe  of  a  tenancy  in  com- 
mon. 

6  P.  2I|. 
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Pv  211.  (Qi)  Lord  Hardwicke,  in  the  cafe  of  Haw-* 
kins  and  Chapel,  Upon  a  queftibn  of  a  refulting  truft^ 
lays,  *'  It  never  was  allowed  inequity,  that truftees  by 
poftponing  or  accelerating  a  (ide^  Ihould  make  a;iy  al- 
teration in  the  intereft  of  the  ce/lui  qut  truji\  becaufe 
fuch  an  admiffion  would  be  putting  it  in  the  power  of 
the  truftees,  by  fraud  or  collufion,  to  deftroy  the  whole 
intention  of  a  tcftator."  i  Atk,  623* 

I  have  not  been  able  to  find  any  cafe  efiabli(hing  the 
pofitioii  laid  down  by  the  counfel  for  the  petitioners^ 
that  under  fuch  a  will  as  Lord  Feverfham's,  the  obliga- 
tion of  offering  to  a  particular  purchaier,  gives  the  be- 
neficiaUntereft  in  the  truft,  to  fuch  intended  purchafer* 

i''.  212.  (It.)  in  the  cafe  of  Allen  and  Sayer,  2  Veriii 
.368.  a-do£lrine,  apparently  different,  was  eftablilhed  by 
Lord  Chancellor  Somers*  There  was  a  devife  of 
lands  to  truftees  to  pay  debts,  then  to  the  plaintiff,  (an 
.infant)  and  his  heirs;  the  defendant  entered  on  the 
cftate,  and  levied  a  fine  J  five  years  paft;  the  plaintiff 
brought  an  eje£);ment  as  foon  as  he  attained  his  full 
age,  but  was  barred  by  the  fine  and  non-c}aini«  .  He 
then  brought  his  bill  in  Chancery  for  relief,  where  it 
was  determined,  that  although  the  fine  and  non-claim 
was  a  good  bar  at  law,  the  legal  eftate  being  in  the 
truftees  who  were  of  full  age  and  ought  to  have  enter- 
ed, yet  the  plaintiff  ought  not  to  fuffer  for  their  laches^ 
being  then  an  infant,  and  having  purfued  the  proper 
remedies  fince  attaining  his  majority;  that  the  fine 
ihould  not  run  upon  the  truft  dpring  the  minority : 
And  therefore  pofleflion  was  decreed  to  th6  plaintiff, 
.Md  an  account  of  the  profits. 


56ft    •       ?t  6  t  fe  s. 

-  Ttie  above  fcafe  is  hot  mentioned  or  referred  to;  In 
tfiat  bf  the  £aft  India  Cbmtiany :  The  caiie  reJFerred  to 
by  Peere  Williams,  is  diat  of  the  Earl  and  Counted  of 
Huntingdon,  in  which  Lord  Chancellor  Parker  was  €i 
^ihiori,  but  did  not  deteniiine  the  t)oiiit^^at  afiheflHd 
hon-daim  (hould,  in  favoUf  bf  a  t>iirchafep,  bar  a  tmft 
ferm j  though  the  O/lui  qwt  fruji  Was  an  infant* 

Perhaps  upon  ah  examination  di  the  true  (Mriiiciplei 
bf  thefe  decifions^it  will  be  feuhd  &at  they  are  not  con* 
trad!  Aoiy.  It  is  a  principle  of  equity,  that  if  a  ftraiigeir 
eiiters  upon  an  infrsnt's  effate^  and  rbceives  the  jU-ofib, 
he  ffiail  be  looked  upon  2ks  a  triiflebfot-  th^  Ifaiant. 
('2  Vern.  342.  and  1  Vern,  ^195.)  Tfie  cafe  of*ABeh 
and  Sayer  is  not  fully  ftated  in  the  report,  but  it  feems 
to  have  fallen  within  this  principle,  ^e  defendiant  there 
being  ordered  by  the  decree  io  account-:  It  is  t^dbpte^  ais 
jTtich  in  i  Equity  Cafes  AbridgSed,  iSr.  Iii  Bic  Earl  Of 
Huntingdon's  cafe,  the  opinion  was  rnfavmir  ofaftir- 
chnfer.  In  the  cafe  in  P.  Willianlis,  the  Chanodlot 
fays,  lie  cannot  fct  afide  die  pfca,  tbt  defendants  beh^  in 
'no  default.  So  that  the  do&rine  in  all  bf  them  is  cOn- 
fiftent,  when  confidefed  ais  cftabRflnng  the  following 
diftinflion:  viz.  Where  die  party  has  hot  hy  his  'itwk 
aSi  incroached  upon  the  inf5mt*s  eftatr,  biit  is  lAerefy 
paffive  in  the  acquifition  of  that  defence  which  the  elT- 
liux  bf  time  gives  him ;  or  if  he  has  acquired  a  pofifive 
right  of  pofleflioh  by  his  own  a£t:,  by  honeft  miansy  in 
cither  cafe  the  title  {hall  not  be  difturbed,  ^lid  the  effei 
of  the  limitation  fliall  be  abfolute.  But  where  tfiie  feuh- 
dation  of  the  title  is  tortioire,by  the  party's  own  id,  W: 
Inall  hot  be  allowed  in  equity  to  avail  hiinfelf  of  the  efieft 
of  a  legal  limitation  in  a  legal  eftate,  iigatnft  the  equi- 
table or  beneficial  owner ;  u  e«  He  iball  be  in  the  fame 
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iitoitlon  in  equity^  with  rcfpefl:  tp  ^n  e^uit(fbje  eftatCj 
as  he  would  be  in  at  law^^  in  the  fan^ie  circuovftances,  with 
xefycSt  to  a  legal  cftatc;  For  if  the  infapcy,  (tjie  gift  of 
the  cafe)  could  come  prop^ly  hefoore  the  court  of  lawy 
in  the  legal  queftbn,  the  peri<)d  pf  Jirnitation  in  .fuch 
cafes  would  ,be  no  defence.  If  I  am  right  in  thefe  obw 
fervationsj  the  pofleffion  of  the  burgage  in  queftion,  by 
Mr.  Duncombe  and  his  family,  is  within  the  reafon  of 
the  judgment  in  P,  Williams  j  being  a  pofleffion  de- 
volved upon  him,  without  any  tortious  aA  of  incroach-» 
ment  upon  the  infant's  eftate,  and  therefore  capable  of 
confirmation  by  length  of  time,  even  againft  thedaioi 
of  infancy, 

P.  235.  (S.)  Jndge  Blackftone  fpeaks  with  remark- 
able caiition  on  this  fubjet^;  he  fays,  "  a  deed  muft  be 
wntten,  or,  I  prefumey  printed." 

Lord  Coke  in  another  place,  (Co*  Lit.  35,  It.)  ufes 
the  fame  expreflions  as  thbfe  cited  by  the  counfel^  and 
refers  to  cafes  in  the  year  books  as  his  authorities  for 
profcribing  the  feveral  materials  enumerated,  as  wood^ 
ftone,  leather,  &c. — ^TTie  cafe  in  which  wood  is  pro- 
fcribed  is  curious,  on  which  account,  as  it  is  (hort,  I 
tranfqribe  it  from  F.  N.  B.  283.  *'  If  a  man  make  a 
ially^  and  make  bond  thereupon,  and  feal  and  deliver  It 
as  his  deed,  yet  it  (hall  not  bind  him,  but  he  may  plead 
againft  the  fame,  that  he  owed  him  nothing,  or  may 
wagehis law.  por an  obligation  ought  to  be jnade in 
tWriting  in  parchment  or  paper,  and  net  written  on  any 
piece  of  wood,  as  a  tally  is."  Fitzhcrbert  cites  the  cafe 
from  25  Edward  III,  40.  and  other  year  books  of  thf 
<ame  antiquity. 

X  3'  P.  252^ 
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P.  252.  (T.)  By  9  &  10  Will.  ni.  ch.  25. Tea.  58: 
■—**  All  vellum  parchment  and  paper  herein be(brecharg«« 
ed,  {hall,  before  any  of  the  matters  or  things  herein  be- 
fsre  mentioned,  be  thereupon  engrofied  or  written,  be 
firft  brought  to  the  head  office  for  the  faid  duties  to  be 
ftamped  and  marked  &c"  —  By  fed.  59  (which  alfo 
adds  a  penalty  of  ten  pounds  to  any  informer,  on  any 
who  write  on  vellum  &c  before  it  be  ftamped)— **  if  any 
deed  inftrument  or  writing  wbatfoever  by  this  zSt  in- 
tended to  be  ftamped  as  afo^efaid,  (hall  contrary  to  the 
true  intent  and  meaning  tfiereof  be  written  or  engrofie4 
by  any  perfon  or  perfons  wbatfoever,  upon  any  veUum 
parchment  or  paper  not  marked  or  ftamped  accord^i^ 
to  this  aft,  or  upon  vellum  parchment  or  paper  marked 
or  ftamp04  for  a  lower  duty  as  aforefaid^  That  then, 
i^d  in  every  fuch  cafe  there  (hal|  be  due  aniwered  and 
paid  to  his  majefty  his  theirs  ox  fucceflqrs^  over  and 
above  the  duty  aforcfeid,  for  every  fuch  dec.d -inftrument 
or  writing  the  fum  of  lol. :  And  that  no  fuch  repor4 
^eed  inftrument  pr  writing  fl)all  be  pleaded  or  given  in 
evidence  in  apy  court  or  admitted  in  any  court  to  be 
good,  ufeful,  or  av^iil^blc  in  law  or  equity,  until  as 
'well  the  faid  duty  as  the  f^id  fum  of  ten  pounds  fliall 
be  firft  paid  to  the  ufe  of  his  majefty  his  heirs  or  fucr 
ceflbrs,  and  a  receipt  produced  for  the  fame  under  di^ 
hand  or  hands  of  fome  of  the  officers  which  fhall  b^ 
appointed  to  receive  the  duties  ^bovementidned,  and 
until  the  vellum  parchment  or  paper,  op  which  fuch 
4eed  inftrument  or  writing  fliall  be  written  or  made^ 
jhall  be  marked  or  ftamped  with  a  lawful  ipark  or 
ft^mp  or  with  double  marks  or  ftamps  accprding  to  this 
^a.  And  the  proper  officers  are  hereby  enjoined  an^ 
lecjuirf d,  upon  payment  or  tender  of  the  (aid  duty  and 
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-riie  fum  of  lol,  to  give  a  receipt  for  the  fame  and  to 
mark  or  ftamp  the  faid  vellum  parchment  or  paper  with 
the  mark  or  ftamp  that  fhall  be  proper  for  fuch  deed 
inftrument  or  writing  refpedively." 

BythefirftftampaftsW.  &M,  ch.  21.  f.  11.  the 
penalty  for  writing  on  paper  &c  before  it  is  ftamped 
is  500 1,  and  the  fubfequent  penalty  to  the  King  is  5 1. ; 
in  other  refpeds  that  fedlion  is  the  fame  as  that  above 
recited. 

By  I  Ann,  flat.  2.  ch.  22.  fee.  2.—-^"  if  any  perfon 
fliall  write  any  matter  or  thing  in  refpeft  whereof  any 
duty  is  payable,  on  any  vellum  &c  whereon  there  fliall 
have  been  before  written  any  other  matter  or  thing,  in 
rcfpedl:  whereof  any  duty  was  payable  by  the  faid  aSs, 
before  fuch  vellum  &c  fliall  have  been  again  marked 
or  fliamped  3  or  fliall  fraudulently  erafe  or  fcrape  out. 
the  name  of  any  perfon  or  other  thing  written  in  fuch 
Writing  as  aforcfaid,  or  fraudulently  cut  tear  or  get  ofF 
any  mark  or  ftamp  from  any  vellum  &c  with  intent  to 
life  fuch  ftamp  for  any  other  writing,  in  refpcft  whereof 
any  duty  fliall  be  payable ;  In  every  fuch  cafe  every 
perfon  fo  offending  fliall  forfeit  the  fum  of  20I.  with 
full  cofts  of  fuit."  By  the  fe£lion  following  it  is  declared, 
that  the  oiFender  againft  this  aft  fliall  likewife  incur  all 
Q^er  forfeitures  and  difabilities  which  he  would  have 
incurr'd,  if  he  had  been  convidled  of  writing  contrary 
to  the  faid  aftg  on  any  vellum  &c  not  ftamped  accord- 
ing to  the  faid  aag--^The  title  of  this  aft  is  *'  for  pre- 
venting frauds  in  her  m^jefty's  duties  upon  ftampe4 
vpUum  parchment  or  paper/* 

The  flat.  12  Ann.  ftat.  2.  ch.  9.  fe£l.  25..  hasa  fimi*^ 

l^r  piovlfion,  almoft  in  tlie  fame  words  as  ^j  &  10  W* 

JII^  ch".  25. — So  in  the  12  Geo.  I.  ch,  33.  left.  §•    I^ 
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this  and  die  precedmg  ftatiUe,  the  locprefioii  is  S*  m^ 
fi#ich  matter  or  thing  fliall  be  availaUe  in  law  or  ^ui^^ 
er  be  given  in  evidence  or  admittefl  in  any  court^  uniei^ 
as  well  the  faid  duty  hfcreby  charged"  as  the  peiial^ 
of  fl.  be  paid  at  the  ftamp  office. 

The  ftat*  12  Geo.  I*  cb.  33.  which  fras  naade^r  % 
t^rin  of  years,  is  made  perpetual  by  23  Gep«  Uw  dh.  25* 
fedu  2.-^By  30  Geo.  U*  ch.  19.  (tSt.  25.  Ac  pMrent 
and  penalties  of  former  ads  are  continued  upOe  dnr 
duties  of  tihat  ad^,  and  a  funiiar  cl^fie  is  infiuiied  ia 
tile  fubfequent  ftamp  ads. 

P.  254.  (U.)  It  is  curiotis  to  compare  the  IjM  of 
^gument  foHowed  npoA  this  occaiion^  with  tliat  of  tii^ 
Downton  caufe  reported  by  Mr.  JDlou^as  ^See.lii| 
Vol.  I.  p.  222, 223 ) .  The  cotm&l  for  the  fitting  mtcm* 
bers  now  lu^ged  as  an  argument  in  their  feyour^  tbofi; 
circumftances  of  occafipnality,  which  in  the  former 
cafe  had  been  ftrenuoufly  denied  in  defence  of  die  iuBC 
fide,  or  at  leaft,  in  defence  of  a  fimilar  ijptereft.  I^ 
was  then  faid,  that  the  grantees  might  take  pofieffion 
of  the  land,  recover  the  profits  in  an  aSion  for  money 
had  and  received,  or  the  deeds  in  trover  or  by  bill  in 
fquity. 

After  haying  fecn  the  principles  here  alluded  to^ 
upon  which  many  leading  points  in  this  caufe  werecon- 
du£led,  and  the  latitude  acquiefced  in  *,  it  may  perhaps 
raife  fiirprife  in  fome  readers  to  find,  on  the  other  hand, 
fo  great  reftriftion  mutually  obferved,  in  the  exaft  and 
minute  inquiries  into  the  title  of  fome  of  the  voters. 
After  adniitting,  that  a  conveyance  may  be  made  -for 
ilo  other  puiyofe  but  that  of  voting,  and  that  a  poflb& 

*  §cep.  241,  259,  " 
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iipn  under  it  is  not  neceflary,  at  feems  mconfiftent  to 
fequire,  in  the  &qfie  caufe»  as  much  nicety  in  the  proof 
of  real  title,  as  upon  the  trial  of  an  ejectment  y  a]« 
^ough  in  cafes  of  the  occafional  conveyances,  where 
no  pofleffion  is  had,  fome  proof  of  title  mud:  necefia* 
rily  be  given,  in  order  to  identify  the  burgage.  Per- 
haps, there  may  be  no  ofiepce  in  faying,  (^  the  judges 
Tiave  (aid  upon  common  recoveriesy  fince  th^y  have  ven-  - 
tored  to  fpeak  out  upon  the  fubjedl}  th^t  thefyftem 
requires  tlje  aSlons  fabula  to  fuftain  their  parts  with 
propriety :  Having  eftabliflicd  a  formal  mode  of  repre- 
fentation,  it  is  neceflary  to  prefcf  ve  the  formalities  ir| 
full  force,  as  a  compen&tion  for  the'want  of  fubftance. 

If  fom^tbing  }ike  this  were  not  underApod  upoit' 
theie  occafions,  it  might  be  (aid,  that  as  to  proof  of 
title,  if  the  grantor  and  grantee  of  ^ny  property  are 
iatisfied  upon  the  fubje£l,  no  others  can  have  caufe  to 
complain ;  as  in  cafeS  of  corporate  rights  of  votings 
it  might  be  faid  in  the  (ame  manner,  that  if  burgefles 
are  acknowledged  by  their  corporation  to  be  properly 
qualified,  their  defeS  of  title  can  be  of  no  concern  to 
others  in  the  exercife  of  an  inpidental  right  belonging 
to  it.  Yet  here  too.  Committees  of  eledion  allow  of 
a  ftrift  inquiry  into  title.  I  think  Mr.  Douglas,  in  a 
ncitc  upon  the  cafe  of  Peterborough*,  has  mentioned 
the  true  reafon  by  which  this  practice  is  fecretly  dired- 
ed,  "the  privilege  of  voting  muft  be  prefumed  to  be 
the  obje£l  in  contemplation  at  the  time  of  acquiring 
the  right."  The  natural  judicature  therefore  for  in- 
quiring into  this  right,  is  the  Committee  of  election, 
aiid  their  power  being  only  judicial  and  fubordinate, 
they  cannot  aboli(h  abufes  exifting  in  the  law ;  they xan 

•  Vol.  III.  p.  lis. 
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only  apply  legal  modifications ;  the  cffeftual  remedy 
muft  proceed  from  the  legiflature. 


P.  256.  (V.)  In  Strangers  Reports,  Vol.  I.  p.  624. 
the  Bifliop  of  Chefter's  cafe,  a  patent  produced  in  evi- 
dence, had  not  been  duly  ftamped  at  the  time  of  feal- 
ing,  or  at  the  time  when  it  was  firft  produced  j  and  the 
whole  court  were  of  opinion,  it  was  proper  evidence, 
being  (lamped  at  the  time  when  it  was  produced  at  the 
trial :  For,  they  (aid,  the  z&  never  intended  to  avoid, 
deeds  that  were  not  flumped,  but  only  to  add  a  penalty 
to  enforce  the  duty^  and  here  the  penalty  had  been 
paid. 

Perhaps  the  exprcflion  ^  fr/i  produced j*  in  the  above 
cafe,  refers  to  the  praftice  mentioned  by  the  counfel  for 
the  fitting  members  in  p.  255.  In  the  fame  Reports^ 
p.  ^75,  ^d  716,  are  cafes  which  put  the  fame  conftruc- 
tlbn  upon  the  ftamp  aSs  as  in  the  Bifbop  of  Chefter's 
cafe  5  in  the  former  of  thefe,  the  want  of  ftamp  at  the 
trial,  being  fupplied  before  the  motion  for  a  new  trial, 
which  was  occafioned  by  this  defeft,  was  not  thought 
to  be  fufficient  caufe  for  a  new  trial, 

P.  257.  (W,)  By  the  rule  of  law,  a  man  is  not  to 
fuffer  any  difadvantage  by  not  having  the  pofieffion  of 
a  deed,  which  remains  in  court  upon  ^frtferi^  but  may 
make  any  ufe  of  it  in  pleading,  that  his  cafe  requires. 
Litt.  Seft.  375.  Co.  Litt.  231-  b.  By  analogy  t6 
this  rule,  therefore,  the  fitting  members  ought  not  to 
Ipfe  any  benefit  they  might  be  lawfully  intitled  to,  by 
tbe  produftipn  Qf  thcfe  deeds, 

•      •  P.  ?S8i 


N    O    T    E    $•  31J. 

P.  258.  (X.)  In  Co.  Litt.  171.  b.  a  deed  is  defined 
to  be  *'  an  inftrument  confifting  of  three  things,  viz, 
writing,  fealing,  and  delivery,  comprehending  a  bar-* 
gain  or  contraft  between  party  and  party."  It  appears 
by  Co.  Litt,  36.  a.  that  every  delivery  of  a  deed  is  an 
ahfoluU  delivery,  according  to  the  tenor  of  the  deed, 
unlefs  the  contrary  be  expreffed  at  the  time.  The  au- 
thorities cited  in  Com.  Dig.  tit.  Fait.  A.  3.  fhew  the 
fame  thing.  When  a  conditional  delivery  is  expreffed, 
'  that  for  a  time  fufpends  the  operation  of  the  writing  as 
a  deed^  ^nd  it  remains  an  efcrow.  Perkins,  f(?ft.  i29» 
5>  Black.  Com.  307, 

P.  268.  (Y.)  The  following  cafe  in  5  Burr.  2673» 
is  very  applicable  to  this  queftion,  An  action  for  the 
penalty  given  by  i  Ann.  ftat.  2.  ch.  22.  f.  2.  *  was 
-brought  againft  one  Babb,  who  in  1 760  executed  a 
Jetter  of  attorney,  on  proper  ftamps,  to  two  perfons 
for  the  purpofe  of  receiving  a  debt  5  the  execution  was 
attefted  by  two  witneffes,  and  one  of  the  attornies  had 
demanded  payment  without  effe£li  Babb,  in  1 769,  erafe4 
from  this  paper  the  names  of  the  former  attornies,  the 
^ate,  and  the  names  of  tl>e  witneiles,  and  again  fealed 
^nd  delivered  thie  f^me  paper  with  the  fame  ftamp,  there- 
by making  J.  S.  (a  difFerent  perfon,)  his  attorney ;  whicl^ 
je-execution  was  attefted  by  two  other  perfons,  whofe 
,  names  and  that  of  J.  S,  were  written  upon  the  crafures, 
^s  was  the  new  date  of  1769. 

The  judges  of  the  King's  Bench  were  clearly  of 
ppinion,  that  Babb  had  incurred  the  penalty,  and  ac- 
cordingly the  plaintiff  had  judgment. 

It  feems  to  me,  that  the  argument  upon  the  Staimp- 
ffts  in  the  cafes  of  Scott  ^nd  Goodfellow^  may  be  rer 
•  Sec  before,  p-  3iif 
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duced  to  this  ftate :  Eidier  the  firft  grant  conveyed  die 
land,  or  it  did  not ;  if  it  did,  new  ftamps  slaoc  would 
not  be  fiifficlent  to  convey  the  land  from  the  original 
grantor,  but  the  conveyance  fliould  have  proceeded 
from  the  firfl:  grantee.  If  it  did  not,  then  the  6i& 
fiamp  was  fufficient,  becaufe  it  was  a  mtv  grant  to  the 
prefent  voters ;  for  the  Stamp-a^  can  hardly  be  con-*' 
ftnied  to  require  payment  of  a  new  duty,  for  die  alte- 
ration of  ineffe£hial  words  in  a  deed. 

P.  245.  (Z«)  InPigot's  cafe  11  Rep.  27.  a.  it  was 
determined,  that  <^  deeds  may  be  avoided  hy  trafuri^ 
interlining^  or  other  alteration  in  any  material  part,  un- 
kfs  a  memorandum  is  made  of  it  at  the  dme."  This 
and  many  other  cafes  there  cited  (in  particular,  Ma« 
thewfon's,  in  5  Rep.  23.}  lay  down  this  Izw  /br  the 
ben^t  of  an  obligor  i  it  is  faid,  fuch  deeds  maj  be  avoided 
by  pleading  non  eft  faSlum.  The  cafes  fuppofe  to 
obligor  to  take  this  advantage  in  an  adiion  brought 
againft  him;  but  I  have  not  met  with  a  cafe,  in  which, 
as  between  third  perfons,  this  doftrine  is  eftablifhed. 
Perkins  tit.  Deeds^  feft.  122,  and  128.  fays,  thefe  cir- 
cumftances  zvefujptcious.  In  the  refolution  of  the  court 
in  Leyfield's  cafe,  ro  Rep.  92.  b.  it  Is  faid,  "  Every 
deed  ought  to  approve  itfelf 

*'  Firft,  As  to  the  compofition  of  the  words,  to  be 
fufficient  in  law ;  and  the  court  Ihall  judge  of  that. 

*'  Secondly,  That  it  be  not  razed  or  interlined  In 
material  points  or  places;  and  upon  that  alfo  in  andent 
time  the  judges  did  judge  upon  their  view  the  deed  to 
be  void — but  of  late  times  the  judges  have  left  that  to 
be  tried  by  the  jury,  i.  e.  whether  the  rafmg  or  interline 
ing  were  before  the  delivery,**^  ' 

The 
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The  bid  law  upon  this  fubjea  Was  very  ftrifl:,  aft 
^appears  by  Fleta,  lib.  6.  cap,  34.  **  Apparere  autetn 
^ebet  omnis  carta  in  primil  fui  figur^  abfque  omni  vi- 
tuperatibhe,  rafurd,  vel  cancellatura  %  calumniofam 
V»d  fcripturam  in  judicio  proferre,  non  conrenit. 
SUht  tamen  queedam  in  fcriptis,  quas  levem  inducunt 
^dfumptionen),  &hujurniodilevia  vitia  vinti  poteruHt 
j)ct  vcram  teftium  probatioii^iii^  fc  per  patriam ;  ut  li 
In  fcriptuii  inveiliatur  diverfltas  calami^  Vel  atramehti, 
Vcl  manus.     ■      '      " 

P.  264.  (AA.)  By  10  Geo.  III.  ch.  r6.  C  25. 
(GrcttVille*8  bill)  it  is  enaaed,  <*  That  if  rite  Com- 
mitti^e  come  to  any  refolution  bdides  the  final  dcternli- 
^ation,  they  ttjay^  if  Uiey  tibink  fit,  report  it  to  the 
ttoufey^r  tUtY  opinion^  at  the  fame  time  with  the  other; 
^teid  thfeHoUfe  may  confirm  ordifagrec  with  fuch  refo- 
lution^ and  make  fuch  orders  thereon,  as  to  them  fhall 
Ifeeni  proper.".  It  may  be  doubted,  how  far  a  refolu- 
tion like  itfiat  in  queftion  is  within  the  defcription  of 
tills  ledion,  becaufe  it  does  not  feem  to  be  otie  of  thofe 
'tipon  whtdi  the  floufe  is  to  give  their  opinion^  In  the 
^fesiof  ShoYeham  in  1770,  33  Joum.  69,  70,  X02.— 
of  S^ftelbtiry,  2  Doug.  £le^  311.  and  of  Hindon, 
^i  Dotfg.  177.  the  tcfolutions  were  fuch  as  called.  fo|: 
the  G^ion  of  the  Houfe,  ^qui^ihg  its  affiftance  to 
^arry  them  Into  effcA. 

P.  269.  (BB.)  i"he  fia^ne  cflF  this  tUk  was  Gott^i 
Urii  {jecil:  One  of  the  gefntlemcn  Who  was  counfel  in 
thSs  caufe,  has  faVdured  the  *t^ifh  the  fdllbwing  ftate  of 
It :  It  Was  ain  afllibn  on  a  bond,  tried  at  the  Common 
Wcas  fitthhgs  after  E^er  Tertti  1784 ;  the  fubfcribing 
3  witnef^ 
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witnefs  being  dead,  the  plaintiff's  counfel  called  S 
witnefs  to  prove  his.  hand-wi-iting ;  and  the  judge  wte 
tried  the  caufe,  being  of  opinion  that  this  was  not  fuf- 
ficient,  without  proving  at  the  fame  time  the  hand^ 
writing  of  the  obligor,  called  upon  the  counfel  for 
fuch  proof;  and  upen  their  not  being  able  to  produce 
it,  direfted  the  plaintiff  to  be  nonfuited.-  In  Trinity 
Term  it  was  moved  to  fet  afide  this  nonfuit,  and  the 
court  decided  that  the  judge's  opinion  was  wrong,  thai 
the  plaintiff  had  produced  the  proper  evidence  in  fuch  a 
cafe,  and  accordingly  fet  afide  the  nonfuit. 

P.  272.  (CC.)  This  cafe  is  reported  under,  the  name 
of  Lowe  and  JoUiffe^  though  for  a  different  point,  ia 
I  Black,  Rep.  365.  At  the  trial  the  three  witncffes  to 
the  will,  and  two  to  the  codicil,  and  the  fervants  of  the 
family,  fwore  to  the  tcftator's  infamty  at  the  time  of 
making  them.  It  does  not  appear  in  the  report,  that 
jany  objeftion  was  made  to  the  examihation  of  the 
counter-evidence,  which  finally  determihed  the  terdiS  5 
the  witneffes  did  not  deny  their  atteftations  according 
to  this  report.  Lord  Mansfield,  in  the  cafe  of  Abbott 
and  Plumbe,  Doug.  Rep.  p.  206.  fays,  *'  It  "was 
doubted  formerly,  whether,  if  the  fubfcribing  witneft 
denies  the  deed,  you  can  call  other  witneffes  to  prove 
it :  But  it  was  determined  by  Sir  Jofeph  Jekyll,  in  a 
caufe  which  came  before  him  at.  Chefter,  that  in  fuch 
cafe  other  witneffes  may  be  examined  j  and  it  has  often 
been  done  fmce."  In  the  cafe  of  Pike  and  Badmering 
(before  Sir  Jofeph  Jekyll's  time),  cited  in  Stra.  1096, 
all  the  witnefles  to  a  will  denied  their  hands,  and  the 
court  admitted  other  evidence  to  contradi^l:  them,  upon 
which  the  v^ill  was  fupported.    In  the  ftate  of  tills  cafe 

in 
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in  the  law  of  NifiPriusj  260.  it  is  faid,  that  the  court 
obliged  the  party,  againft  his  inclination,  to  call  the 
fubfcribing  witnefles  firft.  Another  cafe  of  the  fame 
fort  ( Auftin  and  Willes)  is  there  cited. 

P.  275-  (DD.)  While  the  counfel  were  arguing  this 
point,  they  were  afked  by  a  member  of  the  Committee, 
if  there  was  not  a  cafe  reported  in  which  it  was  held, 
that  "one  who  thought  himfelf  under  an  obligation, 
which  was  honorary  only  and  not  binding  in  law,  to 
pay  the  cofts,  could  not  be  a  witnefs :  One  of  the 
counfel  anfwered,  that  if  there  were  any  fuch  cafe,  this 
law  was  not  eftablifhcd  by  modern  pradice.  I  have 
fearched  for  the  cafe  alluded  to,  and  fuppofe  it  to  be 
that  of  FotheringhOm  and  Greenwood^  i  Stra.  129.  in 
which  the  above  doflrine  is  faid  to  have  been  followed 
by  Lord  Chief  Juftice  Pratt  at  Nift  Prius. 

P.  278.  (EE.)  This  ftatute  direfls  the  polls  of  con- 
tefted  eleftions  in  counties^  to  be  regularly  taken  by 
clerks  appointed  for  the  purpofe.  But  there  is  no  ex- 
prefe  provifion  (that  I  know  of)  for  this  regularity  in 
towns.  The  6th  fedion  of  this  aft  may  be  conftrued 
to  ifnply  it,  by  requiring  all  mayors  and  other  officers, 
.  who  take  an  eledion,  **  to  give  copies  of  the  poll  taken 
at  fuch  eledlion,"  to  thofe  who  defire  it,  paying  reafon- 
ably  for  the  copy.  But  as  this  claufe  inflifts  a  penalty 
of  500 1.  for  every  offence  contrary  to  the  ftatute,  it 
would  in  this  refpeft  be  underftood  by  the  expreffion 
*'  the  pally*  to  require  copies  to  be  giren,  only  when 
a  poll  was  in  faft  taken  in  writing.  The  ftat.  19  Geo. 
II.  ch.  28.  regulates  only  the  eleftions  for  towns  that 
are  counties ;  but  in  this  alfo  the  direction  for  taking  a 

poll 
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poll  in  fvriting  is  by  implication  from  fed.  6.  hj  wbictl 
the  returning  officer  is  direded  •*  to  allow  a  dieque^ 
book  for  every  poU-book  for  each  candidate."  Per- 
haps it  may  juftly  be  inferred,  from  die  want  of  an 
exprefs  provifion  for  this  parpofe  in  the  ftatutes,  cou- 
pled with  the  long  uiage,  that  by  law  the  returning  of- 
ficers are  officially  bound  to  take  a  poll  in  writing. 
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The  Committee  wis  chofeit  en  Tuefday,  the  iiA  tt 
June^  and  conlifted  of  the  following  Members : 

Richard  Aldwordi  Neville,  Efq;  Chairmanr 

Thomas  Kemp,  £% 

Ifaac  Hawkins  Browltfe,  Efq; 

John  M<Bride,  £fq; 

Hon.  James  Jefferics  Pratt* 

Hon.  John  Eliot^ 

Hon.  John  Levifon  Gowen 

George  Bridges  Brudenellj  £% 

Paul  Orchard,  Efq; 

Edward  Phellps,  Eiq; 

Gerard  Noel  Edwards^  Eiq; 

Sir  Edward  Littleton^  Bart. 

Hon.  John  Charles  Villiers. 

Nominee, 

^thi-Petitiomri 

Lord  Mulgrave. 

Of  the  Sitting  Member, 
Hon.  Thomas  Pelham. 

PETITtONER, 

Robert  Henley  Ongley— Lord  Onglcy,  of  the  King- 
dom of  Ireland. 

Sitting  Member  J 

Hon.  St.  Andrew  St.  John# 

Counsel, 

For  the  Petitioner, 

Mr.  Rous  and  Mr.  Douglas. 

For  the  Sitting  Member. 

Mr.  Graham  and  Mr.  Le  Blanc. 
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THE  petition  ftatcd,  That  at  thelaft 
election  for  feedfordfliire,  l3vb  can- 
didates being  the  petitioner,  tibe  EarJ  of 
4a^pper  Oflbiy,  and  Mr.  St.  John,  the  votes 
of  two  pcrfons  who  had  voted  for  the  pe- 
titioner, had  been  entered  in  thepoU-book 
as  given  for  the  two  other  candidates ;  and 
%he  vote  of  a  third  who  1^  voted  £ngly 
for  the  petitioner  was  not  entered  at  ail  in 
die  poU-'book  5  That  the  miflake  concern- 
ing the  vote  of  William  Lugiden,  one  of 
Ae  two  firft,  was  difcovered  before  the  clofe 
of  the  poll,  and  a^lication  was  made  to 
the  Iheriff  to  correft  it,  and  evidence  of- 
fered to  him  for  the  purpofe,  which  he 
Y  z  ref  ufc4 
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rcfufed  to  receives  That  at  the  dole  of  the 
poll  he  declared  the  numbers  to  be,  for 
Lord  Oflbry  1050,  for  Mr.  St.  John  974, 
for  the  petitioner  973,  and  falfely  made  the 
return  in  favour  of  the  two  fwtner; 
whereas  of  the  votes  received  by  the  fheriff 
the  petitioner  had  a  greater  number  than 
Mr.  St.  John,  and  ought  to  have  been  re- 
turned in  his  ftead ;  therefore  praying  that 
the  faid  falfe  return  might  be  amended*. 

When  the  above  petition  was  read  in 
the  Houfe  (May  25)  it  produced  a  debate 
upon  the  efFeft  of  an  order  made  ijj  the 
beginning  of  the  fame  day,  whereby  elec- 
tion petitions  were  arranged  in  four  dif- 
'  ferent  clafles,  according  to  which  they 
were  to  have  priority  of  appointment. 

1 .  Thofe  complaining  of  double  returns. 

2.  Thofe  concerning  members  returned 
for  two  places. 

3.  Thofe  complaining  of  retums  only. 

4.  All  other  petitions  (A). 

It  was  faid  on  one  fide  of  the  Houfe, 
^^jJlk!^  the  above  petition  was  againfl  the 

♦  Votes,  25  May,  p.  19. 
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return  ordy^  which  was  denied  on  the  other. 
The  debate  was  concluded  by  negativ- 
ing the  following  motion,  viz, 

l!hat  the  faid  petition  does  not  relate  to  the 
return  only. 

In  iconfequence  of  this  decifion,  the  pe- 
tition was  placed  in  the  third  clafs,  and 
took  its  turn  of  appointment  accordingly. 

Another  petition  of  freeholders  in  the 
interefl:  of  Lord  Ongley  againft  Mr.  St. 
John,  on. the  merits  of  the  ele6lion,  was 
prefented  to  the  Houfe  on  the  3d  of 
Jvme,  and  ordered  to  be  taken  into  confi- 
^cration  on  the  12th  of  Oftober,  in  the 
Tegular  courfe  of  petitions  on  the  merits* : 
5ut  this  order  pafled  after  much  debate  ii^ 
the  Houfe,  occafioned  by  the  defire  of  Mn 
St.  John's  friends,  to  obtain  an  order  for 
taking  the  latter  petition  into  confidera- 
tion  at  the  fame  time  with  that  of  .Lord 
Ongley,  a  motion  being  made  for  this  pur- 
pofe.  It  was  oppofed  upon  the  ground  of 
the  diftinftion  between  trials  of  the  merits^ 
^d  of  the  return^  which,  it  was  faid,  n^r 

*  Votes,  3  June,  p.  136. 
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ctflarily  required  a  feparaticsn  of  the  gaxt^ 
(B.) 

Afterwards,  on  the  laftday  for  r^eiving 
cleftion  petitions,  a  petition  was  prefented 
to  the  Houfe  from  certain  freeholders  of 
Bedfordfhire  in  the  intereft  of  Mr.  St.  John^ 
fetting  forth,  in  anfwer  to  Lord  Opgley'ai 
petition,  that  feyeral  votes  Ipeeified  in  thdp 
petition,  which  had  bedi  given  for  thetwq 
fitting  members,  were  entered  on  the  pd^ 
to  have  been  given  for  Lord  Ongley—and 
.praying  redrefs.  It  was  moved  to  refef 
this  petition  to  the  Committee  upon  Lord 
Ongley's :  Some  members  thought  it  irre- 
gular to  admit  petitions  of  this  fort  in  be- 
%dXi  oi  Jitting  members y  and  therefore  op^ 
pofed  the  motion,  ailledging  that  the  elec- 
tion Committee  would  neceflarily,  and  of 
courfe,  allow  to  the  fitting  member  in  hi^ 
defence,  the  advantage  of  thofe  circum- 
ftances  contained  in  the  petition,  if  they 
^loulcl  be  thought  proper  for  his  defence. 
Others  contendted  for  receiving  the  petition 
and  referring  it  exprefsly  to  the  Committee, 
becaufe  that  would  oblige  them  to  inquire 
^Uto  the  fa6is,  and  not  leave  the  inquiry  to. 
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llieurdt£cretloii.(C).  Atlength,.  tbs  men^- 
ber  wlip  prefented.  this  petitioo,  thought 
pco{)er  m.  \yitMr3w  it. 

.  Whea  this  caufe  came,  on  hefore,  the. 
CommittBe,  the  petitiota  being  read,  the 
CQunlbl  for  the  petitioner  Qpened  theie 
cafe :  They  infiftcd  chiefly  upon  the  cir- 
cumibuces  aUedged  witbt  regard  to  Lugf. 
dea*  and  proceeded  to  call  the  evidence  vx 
iUpportofthem.  ThepoU-boofeof  thehun- 
dred  of  Stoddoa  was  read>  ia  which  it  ap- 
peared that  William  l^ugfden  had  voted  for 
J^d  OJory  and  St,  Jobny  after  whjchi 
liiey  oUed  hox^  Qngley's  check- cterk 
fef  that  hundred,  in  order  to  prove  the 
ooftake  of  the  alpove  entry:  Hereupc»i 
the  cpun&l  for  the  fitting  membei: 
took  aa  o];9e4)30o  to  the  competdncy  of 
the  evidence. 

They  contencted.  That  an  inquiiy  into 
^  itetc  (rfany  wte  h  thepU,  is  aai.  in^ 
quiry  i»tQ  the  «wn>j  of  lie  eleftioa  j  That 
tbfrefbre  any  evidence  to  that  effcft  muft 
be  improper  in  the  trial  of  a  queftipn  on 
^.  rtturn  only  j  That  although  this  point 
came  before  the  Committee  with  fome  fort 

Y  4  ^    of 
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of  prejudication  by  the  Houfe,  yet  thdur 
order  of  reference  conld  not  alter  the  na- 
ture of  the  cafe,  nor  be  conlidered  by  the 
jCpmmittee  as  any  diredlion  in  point  of  law, 
fcecaufe  the  ftatute  inyefts  the  Committee 
alone  with  authority  to  decide  fiiily  and 
finally,  all  qiieflions  of  eledtions  and  re-" 
jtums*. 

That  the  diftinftion  eftablilhed  by  manf 
cafes  in  the  Journals,  between  the  merits 
of  an  eiedlion  and  the  return,  is  this :  -»-; 
f^ueftiohs  upon  the  return  only,  arc  thoife 
which  depend  entirely  upon  circumflances 
extrifific  to  the  poll  or  ftatc  of  the  votes } 
and  w^ere  the  matter  of  the  petition  is 
conliftent  with  the  poll  as  it  ftands,  but 
alledges  the  return  to  be  bad  for  ibme- 
ihmg  collateral  to  it :  But  to  examine  intQ 
the  votes  is,  in  all  cafes,  entering  upon  the 
merits  of  the  eleftion. 

The  quefiions  upon  the  return,  which 
are  to  be  found  in  the  Journals,  may  bis 
comprehended  under  thefe  delcription$ : 

I .  When  the  right  or  power  of  the  re-; 
turning  ofiicer  is  dilputed; 

?•  Whei^ 
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2.  Where  the  officer  has  not  duly  pro- 
joeeded  to  the  eleftion ;  fuch  as  the  cafe  of 
eambridgelhire  in  Glanville,(p.  80.)  where 
the  IherifF  would  not  take  a  poll,  but  re- 
turned one  party  :  or  where  due  notice  is 
not  given,  or  votes  are  received  after  the 
dofe  of  the  poll,  as  the  cafe  of  Arundel  in 
Glanville,  (p.  71O  and  other  cafes  of  the 
feme  fort. 

3.  Where,  without  the  default  of  the 
officer,  a  due  eleftion  is  prevented,  as  iR 
the  cafe  of  Morpeth  (i  Doug.  Ele6t.  147.) 
by  riots. 

In  all  thefe  cafes  the  above  diftin£lion  is 
plsdnly  marked  out. 

But  fuppofing  it  competent  to  the  Com- 
mittee to  enter  upon  this  queftion,  tb; 
particular  circumftances  of  the  cafe  afFora 
a  ftrong  argument  againft  their  receiving 
the  evidence  offisred.  The  poll-book, 
which  is  the  inftrument  from  whence  the 
(herifF  derives  the  information  neceflary  to 
make  his  return,  is  the  declaration  of  an 
pfficer  upon  oath  to  another  under  the 
fame  fan6Hon ;  there  is  a  ftrong  legal  pre- 
jTumption  that  fuch  a£ts  are  valid,  and  they 

pught 
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ought  not  to  be  fhakea  till  after  g<x)dcaufc 
is  fhewn  to  weaken  this  prefumptioa} 
When  the  whole  cafe  is  gooe  intx>>  isk  ^ 
courfe  of  proceeding  upon  th^  mevits^  thero 
will  he  a  proper  opportunity  £01:  doing 
tistts ;  but  in  th&fr/i  injhnccy  the^  poll  is. 
CDnclufire  as  to  what  it  purpoi^tsi;,  and  thd 
Committee,  who  are,  now  to  detcrminfr  ex-^ 
trinfically  upon  the  validity  of  an  o^iat 
^,  ihould  incline  to  ibpport  erne  made 
under  the  folemnitios  of  the  law. 

For  this  reafon,  th^  evidence  o^re4 
cannot  be  fufficient,  on  the  prefent  ^iiofion^ 
to  fet  afide  the  return,  becaufe  it  contra- 
di(5l:s  the  poll,  and  can  be  no  niorc  thaa 
oath  againft  oath,  the  aflertion  of  a  ftran^^ 
ger  againft  the  aft  of  an  officer. 

There  are  many  authorities  in  thejournalg 
enforcing  this  doftrine,  in  amanner  pointed 
to  tlie  prefent  queftion.  In  thp  cafe  of 
Rutland,  in  17 10.  16  Joum.  463.  "  One 
Samuel  Freeman  being  offered  to  prove 
perfons  votmg  on  the  fitting  member's  be* 
half,  who  are  entered  on  the  fheriff*'s,poU 
to  have  polled  for  the  petitioner,, — ^The 
queftion  beittgput  that  Samuel  Freeman  be 

admitted 
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admitted  to  prove  his  voting— contrary  to 
the  poll  then  taken  by  the  fheriff.  It  paffed 
in  the  negative.'* 

If  it  ihould  be  urg^  that  this  cafe 
might  have  proceeded  upon  any  peculiar 
pbjefKon  to  the  evidence  of  the  voter  bim^ 
Jelf^  the  cafe  of  Bedfordfhire,  in  ^ji^j  ia 
18  Joum.  224.  vnll  fhew  the  true  ground^ 
of  the  d^cifion;  there  ^'  awitnefs  being 
called  to  prove  that  one  William  Reynold 
voted  contrary  to  what  appears  by  tha 
fheriffs  poll,  which  bdng  obje6led  to  by 
the  petitioner's  counlH,  and  both  parties 
teing  heard  5  Upon  the  queftion,  That  the 
counfel— be  admitted  to  examine  Edward 
Kemp,  to  prove  that  William  Reynold 
voted  otherwife  than  he  is  fet  down  in  the. 
fheriflTs  poll.  It  pafled  in  the  negative/' 
In  the  cafe  of  Southwark,  in  1735.  in  22 
^urn.  554.  the  fame  thing  was  attempted, 
the  point  again  argued,  the  two  foregoing 
cafes  were  referred  to,  and  the  Houfe  paf- 
fed  the  like  refdution^ 

In  the  cafe  of  Oxfordfhire,  in  1755,  27 
Joum.  285.  the  counfel  for  Lord  Wenman 
and  Sir  James  Da(kwood^  in  order  to  rec- 
tify 
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tify  a  miftake  in  an  entry  on  the  poll,  in 
the  defcription  of  the  freehold  for  which  a 
vote  had  been  given  for  them,  "  offered  to 
produce  one  of  the  check-books  kept  by 
their  infpeftor,  together  with  the  parole 
evidence  of  feveral  perfons  prefent  at  the 
time  when  the  voter  was  polled.  The 
connfel  on  the  other  fide  objefled  to  the 
admiflion  of  evidence  to  contradifl:  the 
fheriff's  poll."  The  point  was  fully  ar- 
gued, and  upon  putting  the  queftion, 
*^  th^t  the  counfel  be  admitted  to  produce 
the  above  evidence  to  prove  that  the  free- 
hold lay  in  a  different  place  from  that 
which  is  entered  in  the  original  poll-book, 
and  was  in  a  different  occupation,  Itpaffed 
in  the  negative/' 

The  above  authorities  are  much  more 
than  in  point  to  the  prefent  queftion,  for 
the  petitions  in  all  of  them  were  upon  the 
merits  of  the  ele6tion.  They  fhew  a  long 
eftablifhed  ufage  in  the  proceedings  of  the 
Houfe,  to  give  implicit  credit  to  the  entries 
on  a  fheriff's  poll. 

It  may  be  faid,  that  the  petition  referred 
tp  the  Committee,  alledges  the  return  to  be 

found- 
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founded  on  a  palpable  miftake  of  the  poll ; 
but,  even  admitting  the  miftake,  this  is  not 
the  proper  time  to  inquire  into  it  or  cor- 
redt  it.  The  Committee  muft,  conform- 
ably to  the  ufage,  give  credit  to  the  poll 
in  the  firft  inftance :  It  muft  be  prefumed, 
that  the  miftake,  if  it  exifted,  was  either 
not  pointed  out  to  the  ftierifF  at  all,  or  not 
in  proper  time,  or  that  the  flieriff  upon 
inquiry  believed  his  poll  to  be  true.  Thefe 
confiderations  fhould  determine  the  Com- 
2nittee  to  rejeft  the  proffered  evidence: 
For  the  queftion  is  not,  whether  the  ftieriff' 
did  right  or  wrong  in  rejefling  any  inquiry 
into  this  fuppofed  miftake,  but,  whether 
credit  is  to  be  ^ven  to  his  declaration  of 
the  poll.  In  this  view,  the  Committee 
muft  confider  the  queftion,  as  if  the  ftierifF 
had  never  heard  of  the  miftake  till  the  pe- 
tition was  prefented. 

It  is  a  rule  of  law,  that  a  deed  or  legal 
inftrument  is  not  to  be  contradifted  by 
parole  evidence,  and  although  a  poll-book 
cannot  in  the  language  of  the  law  be  call- 
ed a  record^  yet  in  the  proceedings  of  the 
Hou:fe  of  Commons  it  is  fo  coniidereds 

there- 
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therefore  it  is  not  becaiiie  the  evideticd  dt^ 
fered  may  not  be  credible,  but  becaufb  it  19 
not  competent y  that  it  is  now  pfcyeSied  to 
as  inadmiflible. 

It  is  a  rule  of  evidehce  ui  ^  tOiUtft  of 
juftice,  to  endeavour  to  [N^svent  pei^orjas 
much  as  pofiibk ;  but  the  point  contended 
for  by  the  petitioner  counterafte  4iti$  mk; 
the  adtniflioA  of  the  evidrace  would  open  a 
^reat  inkt  to  peijury*  By  Aat.  y  and  8 
Win.  III.  ch.  25.  and  18  Geo.  U.  ch*  18. 
f*  7  and  9.  (D.)  the  fheriff  is  hefted  to 
appoint  fwom  clerks  to  take  the  poll,  and 
the  parties  iure  allowed  to  have  check-ckiks 
to  watch  theii'  interefts  5  butthe  latter  aresot 
fwom.  If  the  petitioner  ihould  prevail  in 
this  point,  aft s  of  the  Iwom  clerk  will  not 
be  more  effeftual  than  thofe  of  the  candi- 
date's clerks,  whom  it  will  be  lawful  at  any 
time  to  bring  forward  in  order  to  fwear 
down  the  poll. 

The  counfel  for  the  petitioner  ai^ed. 

That  the  Committee  were  bound  to 

receive  the  evidence  offered  in  fupport  of 

the  petition.    The  objeft  of  it  is  to  get  Ae 

return  amended  according  to  th?.  truth  of 

the 
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tile  faft.  It  is  the  duty  of  the  IherifF  to 
Tdtum  him  for  whom  he  his  received  the 
snajority  p{  votes,  and  the  tendency  of 
tliis  evidence  is  to  fliew,  that  the  tns^oiity 
^upon  Aepoll,  received  by  tbejherify  was 
?f0r  the  f>etitioiier. 

Tliis  queflicm  is  <ronfined  fokly  to  tike 
return^  and  does  not  interfere  with  tiie 
merits  of  the  «leddon.  The  ^iftiivSliDii 
4>etween  the  return  snd  fnerits^  in  cafes  of 
this  fort,  is  cftabliftied  by  feveral  precedents 
in  the  Journak;  particularly  by  the  cafes 
t)f  Colchefter  in  1741.  24  Joiim.  98,  99. 
^f  Denbighlhire  ib.  90,  91,  92.  and  of 
sOumberland  in  1768.  32  Joum.  83,  89, , 
107.  in  which,  the  returning  officers  hav- 
ing Tetumed  the  members  contrary  to  the 
^numbers  which  they  had  received  on  the 
poll,  the  Houfe  proceeded  upon  the  cpaef- 
tion  of  the  return  firift,  and  feparately,  and 
afterwards  directed  that  to  be  amended, 
'♦without  entering  upon  the  merits  of  the 
cle6Uon,  which  they  i^rved  for  a  fubie- 
^uent  petition. 

The  uniform  pradfice  of  the'  Hou-fe  is 
conformable  to  thefe  cafes:  It  is  founded 
on  a  diftinflion  like  that  well  known  in 

the 
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the  law,  between  aSlions  pojfejfory^  aik( 
adlions  upon  the  mere  right:  A  man 
may  have  the  clear  right  of  pojfeffion  of 
an  eftate,  who  notwithftanding  has  no 
right  to  the /r(?/^r/y  of  it  ^  if  he  has  held 
an  unlavyfful  poffeflion  for  twenty  yearsj 
and  an  eje£lment  fhould  be  brought  againft 
him  by  the  lawful^  owner^  he  will  mmn-^ 
tain  his  ground  in  this  prooe6diAg»  thou^ 
he  would  be  tumed  out  by  a  higher  form 
of  adlion.  Such  imlawful  pofl^flbr^  if 
forcibly  tumed  out  by  the  lawful  owner, 
would  ftill  be  intitled  to  recover  in  a  pof- 
feflbry  aftion  the  pofleffion  taken  from  him, 
even  againft  the  rightful  proprietor ;  be- 
caufc  he  has  the  right  of  pojfejjvmi  though 
another  has  the  right  of  property.  In  the 
fame  manner,  the  prefent  petition  proceeds 
upon  the  claim  which  the  petitioner  has 
to  the  return,  i.  e.  to  the  prefent  poffejfion> 
of  the  feat,  without  entering  upon  the  me- 
rits of  the  eleftion,  by  which  the  future 
right  to  the  feat  will  be  determined^ 

To  argue  that  the  petition  proceeds 
upon  the  merits  of  the  ele6Hon,  is  to  con- 
found the  ekSHon  with  the  poll^  and  the 

foU 
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poll  witir  the  polUifooL  Polls  were  talccrt 
i>cfore  writing  wa^  cortimon,  and  before 
:ftieri^  fcould  write,  and  polling  nieans  nd 
xndrdtliah  the  hlimbering  of  the  voters, 
Whofe  htlmhefs  Cotild  not  be  afcertained 
iipott  the  view.  Thd  jioint  contended  for 
Is,  that  thd  return  is  falfe,  becaufe  contrary 
to  the  real  poll.  'The  petitioiief  does  not 
itctir  to  juftice  to  obtain  what  ought  to 
have  been  done,  but  td  obtain  the  cffe6t  of 
IvKat  is  done.  A  nlajdrity  dn  the  poll  de* 
termihes  the  feturii,  which  majority  was 
in^this  cafe  for  the  p6ititiorieri 

if  the  Comifiittee  fhould  rejc6!:  the  evi- 
dence of  this  faft,  they  will  defeat  the  end 
tof  their  inftitution  i  becaufe  it  is  the  foun- 
dation of  the  petition,  and  they  are  fworh 
well  and  truly  to  try  the  matter  of  it. 

The  objeftioni  however^  is  faid  td  be  ftip- 
J)6tted  by  the  eftablilhcd  rules  of  evidence, 
and  by  the  precedents  of  the  Houfe  of  Com* 
tndhs.  The  queftion  is,whether  the  inquiry 
is  to  be  ffopped,  in  limine^  by  the  teftimony 
of  the  poll-^clerk's  book.  The  objeiaioii 
has  the  appearanee  of  a  demuriret  to  evi^ 
denee^  in  which  the  fa6ts  of  a  cafe  are  a}- 
Z  ways 
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ways  admitted :  But  if  it  be  admitted  that 
the  poll-book  is  falfe,  will  the  CominitteG 
bear  no  evidence  to  contradict  it  ?  Ypt  tbcj 
nnifl:  fall  into  this  abfurdity  uppn  th«,  prin- 
ciples, of  this  obje6tipn,,  The  h^ubei  q£ 
the  petition  itfelf  preflfe?^  ftrongty  againil 
it,  for  that  is  framed  upon  an  admifiloji 
that  the  book  is  clearly  in  favour  of  the 
fittbig member;  if  the  authority  6f.it  is 
concliifive,  the  Committee  has  no  jurifdic- 
tion.  If  the  poll-book  wrere  to  have,  ihc 
weight  imputed  to  it  by  the  fitting  menj- 
ber's  counfel,  it  would  put  the  return  In 
the  power  of  the  fheriff's  clerks*  But  the 
law  does  not  put  fuch  implicit  feith  in  an 
oath  of  office :  The  oath  under  which,  a 
iheriff  performs  his  office  is  certainly  as 
ftrong  as  that  of  his  poU-clerik;  yet  his 
a6ls  may  be  at  all  times  examined  inito  in 
the  courts  of  law,  notwithftanding  this 
fand:ion.  An  inquifition  of  office,^  formed 
upon  die  oaths  of  a  jury,  may  be-traverfed 
by  the  party  who  has  caufe  to  comply  | 
this  too  is. a  judicial  record  of  much  higher 
authority  than  the  writing  of  a  poll-clerk; 
In  th^  cafe,  of  the  Dutchefs  of  Kin^fton, 

th« 
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iJM  recorded  judgment  of  a  cow»t  of  jwf- 
tiee  was  fubjedled  to  an  examkiatiojv  by 
eviderfccc,  and  fct  afide*  The  argument 
th^t.  fto  parole  evidence  (haU  be  received 
9g$in&:  a  de!ed>  is  inaippli^able  to  this  d^;> 
It  h  juft;  that  a  mln  fliould  not  be  allowed 
|a' impeach  ia  jcontraffc  to  which  he  has  fet 
Im  hand  aoid  J^l ;  but  this  rule  is  porfonail 
to^the  pattiies.  Ev^vb  fuppofing  the  poU-^ 
book:  to  have  an  equal  authority  with  9 
doed^  the  petitioner  is  no  party  to  it,  atid 
it  catinot  fo  afFedt  hknj  thejudgmc.it  in 
the  Ditttchefs^o]^  KiAgflon's  cafe  would  have 
been  conclufive  between  the  parties,  but 
not  in  a  caufe  arifirig^/wr/S  /;?/////'« :  Of 
this-  natutc  is  the  caufe  now  before  the 
Committefey  iiv  Fftgaird  to  the  fheriff  and'hi^ 
©fficial^  dutfy,  upon  the  effe<a  <rf  whkh^ 
tiiird  perfons  arc  now  dtJ^utingC  ' 

It  is  not  denied  that  the  evidence  of  the 
poU^booR  IS. prima favrerdSid,  but  there  i* 
tf  wJ*e  difference  l^etween  that  and  its^  be- 
ing eonckefive:  The' kgillature  itfelf  ha* 
ifeewn  a  diftruft  of*  the  poll-clerks,  fof 
though  the  ftat.  7  &  8  Will.  III.  ch.  25. 
f.'3i  dire^led  the  fherifftodeptfte^petfbn* 
Z  2  .in 


ki  whofe  prefcnce  th6y  are  to  ad,  to  fW^f 
them  to  the  performance  of  theii'  duty^ 
and  alfo  to  allow  the  parties  an  infpefior 
of  their  books,  yet  the  i8  Geo.  II.  ch.  i8. 
eonfiders  this  proviiion  as  iniuffident,  and 
diredls  check-clerks  to  be  allowed  to  the 
candidates.  Now,  it  cannot  be  fuppofed 
that  the  law  allows  of  check-derks  for  no 
purpofe  but  to  inform  the  candidates,  for 
the  infpeftors  appointed  under  7  &  8  W. 
III.  were  competent  to  this  purpofe  before ;. 
it  muft  have  intended  to  make  ufe  of  their 
books,  in  order  to  check  and  correfl:  the 
miftakes  of  the  poU-bopk. 

The  doftrine  of  amendments,  at  com- 
mon law,  affords  a  ftrong  ailment  in 
fupport  of  the  point  contended  for  by  the 
petitioner;  the  proceedings,  which  were 
ore  fenusy  being  taken  down  in  writing  by 
the  clerk  of  the  court,  became  thereby  the 
record  of  the  court ;  yet  they  might  be 
amended,  if  the  derk  had  been  miftaken. 
In  modem  times  the  courts  of  law  allow 
cf  the  iame  amendments  of  their  records, 
on  receiving  proper  evidence  of  an*  error 
in  fhcm,  as  ih  I  Saund.  249.  Faulkner  s 
Z  .  caie. 
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caie,  in  which  the  court  of  King's  Bench 
allowed  the  record  of  an  indiftment 
to  be  amended  in  an  error  in  the 
caption;  the  feme  was  allowed  in  Hoeken^ 
kuirs  caife  in  Comb#  73.  and  3  Mod.  167. 
.and  lately  in  the  cafe  of  the  King  and  At- 
kinfon  in  the  court  of  King's  Bench,  in 
which  all  the  cafes  have  been  coniidered : 
So  a  miftake  in  a  coroner's  inqueft  was  al- 
lowed to  be  amended  in  i  Sid.  225.  In 
the  cafe  of  Richards  and  Brown,  Doug. 
Rep.  109.  a  record  was  allowed  to  be 
amended  even  after  a  writ  of  error  brought. 
In  Doug.  Rep.  361.  {Eddowes  and  Hop-- 
kins)  the  record  of  the  verdift'was  allowed 
to  be  amended  according  to  the  judge'sf 
notes  of  the  trial. 

If  the  reafon  of  the  thmg,.  and  the  prac- 
tice of  Wcftminftcr-hall  (hould  incline  the 
Committee  to  receive  the  evidence,  they 
will  not  pay  much  regard  to  the  cafes  cited 
from  the  Journals.  What  the  law  is  upon 
this  fubjeft,  may  be  leamt  with  much  more 
certainty  in  the  decifions  of  the  judges, 
than  in  the  crude  refolutions  of  the  former 
judicature  of  ele6lions,  whofc  capriciotis 
Z  3  opinions 


opinions  the  Houfe  kfelf  though  it  mm 

ccSkry  to  prevent,  by  abolishing  their  own 

jurifdiftion.     It  is  true,  the  Journals  heing 

the  only  depoiit  of  die  proceedings  of  the 

Hpufe  of  Commons,  muft  h^e  wei^  in 

all  queftions  relating  to  the  pmSHte  and 

mode  of  proceeding  there ;  becaufe,  thef  are 

the  only  authorities  to  refort  to,  and  every 

court  is  abfolute  in  its  own  fonas.   But 

where  queftiops  of  general  right,  cwr  of  the 

principles  of  law  occur^  the  refolutaans  in 

the  Jfpufnals  have  not  fb  much  tb?  autho* 

rjty  of  precedents,  feecauTe  of  iJi^Jr  ijnr 

certainty  ^d  coptrariftys  M  thefe  cafof 

their  authority  extends  no  furth^  thwi  th^ 

leafoo  and  jyftice  of  |:hem  cao  b?  >4()di* 

cated ;  whereas  the  decifions  of  court*  of 

law  have  an  intrinfic  merit  as  precedents. 

But  even  if  this  d^fcrijption  were  not  apr 

pjicable  to  the  cafes  in  the  Journals,  thofe 

f  ited  fpr  the  fitting  menaiber  do  not  eftar 

hlifh  fhf  point  contended  for  j  the  cafes  of 

Rutland  and  Bedfordfhire  happened  befone 

pheclf-books  vvere  allpw^J ;  tl^at  of  Souths 

wark  \st  q^  ^  borough  election,  whereas 

ch?GJ^-l^9ks  are  dire^ed  in  counties  only  j 

-—befides, 
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«-^fide$ji  that  too  was  before  the  iS  Gea 
n.  Perhaps  the  beft  anfwer  that  can  be 
grnsn  tothe  Oxfordfliirc  refohition,  i^,  ditt 
it  is  ivell  known,  that  th^  whole  of  that 
-cfe^lion  was  difputcd  with  a  degree  of  party 
^violence  which  did  not  allow  much  room 
for  the  operation  of  rea£:m  and  juftice:  But 
if  k  were  not  fo,  inftances  might  be  men* 
^tioned,  where  refolutions  direftly  contrary 
to  it  have  p^yflcd  in  the  Houfe,  In  tf» 
Gloucefterfliire  Committee  after  the  gene- 
ralekflion  of  1780,  the  lame  queftioti 
arofe,  and  that  Gcnnmittee  recdved  the  evi- 
dence in  contradiftioii  to  the  poll* 

The  coimfej  for  the  fitting  member  ob- 
^rved  in  reply, 

That  tfie  oath  whereby  the  Committee 
were  bonnd  to  try  the  matter  of  the  peti- 
tion, t£d  not  oblige  them  to  mak6  ah  in- 
quiry ccmtrary  to  law,  or  to  receive  illegal 
evidence;  that  if  they  fhould  think  the 
petitioner's  cafe  tended  to  this,  they  would 
juftly  fulfil  their  duty  in  the  trial  of  the 
petition,  by  excluding  fuch  an  inquiry: 
That  the  aiifwer  given  to  thdr  argument 
was  founded  in  a  miftoneeption  of  it^  as 
Z4  if 
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if  tliey  had  contended  that  the  poll-cIerk!s 
book  was  CQnclulive  in  all  cafes ;  where^ 
it  had  only  been  argued  %o  be  fo  in  a  quel^ 
tion  of  the  return,  when  no  particular 
cafe  is  made  out  to  imp^ch  its  authority. 
Prima  facie  the  retiWTi  is  gopd :  What  dr- 
cumftances  are  a|ledged  to  raife  ^  doubt  qf 
this  ?  The  evidence  of  th?  chec^c-clerk.  But 
before  the  Committee  can  receive  this  evi- 
dence, thpy  ought  t9  be  previoufly  con- 
vinced pf  ibmething  wrong  on  the  part  of 
the  (herifF  with  regard  tq  this  fe6t;  as, 
that  the  fupppfed  miftake  was  pointed  o\^t 
to  him  in  prpper  time,-T-that  the  truth  gf 
the  faft  was  known  to  him, — or  that  the 
pircumftances  bound  him  to  inquire  into  it 
before  the  clofe  pf  the  poll.  TiU  the  Com- 
mittee fhall  be  in  this  manner  convince 
pf  the  wfefjity  of  the  cafe,  the  numbers 
on  the  poll  are  cqnclufively  fixed,  accord- 
Jng  to  the  return. 

Thecpnnfel  on  the  other  fide  feem  to  think 
they  go  far  ineftahlifhingtheirpoint,by  prov- 
ing, that  the^-e  15^  an  allowed  dL(^in^pn  be- 
tween the  return  andthemerits  j  but  this  was 
^i^ecgilkfy,  becaufethp^id^ 

known. 
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Jknown.     But  no  argument  can  reduce 
thdr  cafe  within  the  terms  of  it.    The 
cafes  of  Colchefter,  Denbigh,  and  Cum«^ 
berland,  in  which  the  diftin<aion  contended 
for  is  fuppofed  to  have  been  laid  down,  in 
circumftances  like  thofe  of   the  prefent 
plefUon,  are  all  of  them  eiJbntially  diffe-^ 
rent  5  in  all  three,  the  queftion  of  the  re-* 
turn  was  altogether  extrinfic  to  any  in- 
quiry into  the  flat?  of  the  votes  upon  the 
poll,  and  depended  uppn  the  fheriff >  coiit- 
duft   4^fter   the  clofe  of  the  poll.     They 
tend  rather  to  illuftrate  the  ppfition  firft 
laid  down  o^  the  part  of  the  fitting  mem- 
ber *,    Thus,  in  the  cafe  of  Colchefter, 
the  maypr  had  r^;:cived  and  declared  a  ma- 
jority on  the  poll  for   the   petitioners; 
and  upon  fome  pretence  of  fgrutiny  and 
inquiry  into  queried  votes,  in  which  he 
proceeded  w/^/r/^,  of  his  own  authority, 
find  without  die  confent  of  the  petitioners, 
he  afterwards,  without  affigning  a  reafon, 
declared  the  fitting  members  duly  elefted. 
The  arguments  of  the  counfel  there  ftated, 
Jikewife  fhew  the  principle  of  that  decifion 

♦  Sec  p.  328. 

tp 
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to  havebeen^asisinnr  oootciided  for  on  fcch 
half  of  die  fitlrng  nifmlici/ ;  Ac  oofimlelftr 
die  petitioners  tlitKJigiKdsBfr.  St.Jbin% 

SKI  uicvJouuuillce  and  tnei  loule  dclLiuBih" 
rdin  dior  fevonr,  whei  eliy  tliey  nraft  be  mi- 
derftood  to  nave  agitcd  Tnth  dietr  ai^n- 
jnents  *. 

Tlie  cafes  of  Denbigh  and  Cnnibeilaiid 
are  of  the  fame  iort;  in  both,  tbc  poM 
was  garbled  by  tbc  flicrifF,  after  be  bad 
dofed  it  with  a  m^ority  on  the  fide  of  dft 
pelilioncrs ;  in  the  nrft,  he  was  fikcwife 
guilty  of  other  flagrant  afts  of  ii^nftice. 
Thefe  fafts  were  quite  independent  of  the 
entries  on  the  poll,  and  accordingly  the 
votes  on  the  poll  were  not  inquired  into : 
The  whole  of  thofc  caufes  confifted  in  the 
objeftions  to  the  conduft  of  the  returning 
officers,  fubfequcnt  and  collateral  to  die 
polL  How  different  are  they  from  the 
prefent  queftion,  in  which  the  whole 
flrength  of  the  petitioner's  cafe  rcfts  upon 
an  inquiry  into  the  ftate  of  a  vote  in  the 
poll  ?  No  criminal  charge  is  made  againft 
the  fheriff,  and  the  numbers  on  the  poll 

^  Sec  24jour|^.  100, 

ftand 
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fiMid  now,  as  he  <leclared  them  to  tho^^ 
county,  at  the  clofe  of  the  eleftion. 

In  this  view,  the  cafes  dted  from  tl^  re* 
ports  do  not  meet  the  argument,  and  might 
with  more  propriety  be  ufed  in  a  cauifc 
i:^Km  the  merits  of  the  dedtion.  Thus  it  is 
i^Kl,  an  inquifition  of  oSice  may  be  tra- 
Viprfed^r^Why  ?  becaufe  the  fubjefl:  can 
have  no  other  opportunity  of  contcfting 
the  ri^t  of  the  crown;  and  this  is  the 
formsj  method  of  trying  the  merits  of  the 
(everal  titks :  But  in  the  firft  inflance,  the 
inquiiidpn  is  good  againfi  all  chlmzntSj 
and  en^dies  the  crown  to  take  pofTefllon, 
Tbe  D«itche(s  of  Kingfton's  caie  depended 
PR  the  fraud  of  the  tranfadion,  and  on 
the  principle  that  all  afts  are  vitiated  by 
fraud ;  if  any  frai^d  were  alledged  to  have 
been  committed  in  making  the  prefcnt  re- 
turn, it  would  be  a  fufficient  reafon  for 
the  Committee's  recei^4^g  th^  evidence 
pfferecj, 

The  cafe  in  i  Saund.  249,  would  be  to 
the  purpofe,  if  the  queftion  were  now  de- 
pending before  the  iheriff,  before  the  dole 
of  the  poll^  but  tH^  efF<?^  of  the  amend, 

ment^ 
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tnenty  there  was  to  fubftantiate  the  rec<H:tf 
which  the  clerk's  millake  had  made  defec- 
tive, and  not  to  contradi^  it  or  annul  it; 
The  lame  may  be  faid  of  the  cafe  of  the 
King  and  Atkinibn ;  and  in  Hockenhuir$ 
cafe  the  error  appeared  intrinficaliy^  and 
one  part  of  tlie  record  was  correftcd  by 
another,  not  by  any  collateral,  pr  fordgti 
evidence.  In  the  cafe  of  i  Sid,  225.  the 
coroner  was  ordered  to  amend  all  but  the 
verdiSiy  becaufe  that  was  the  declaradoq  rf 
perlbns  on  oath ;  in  this  therefore  the  cafe 
is  adverfe  to  the  pofition  it  is  cited  to  (up* 
port :  The  amendments  in  the  other  oi&s 
cited  were  like  wife  made  to  effe6hiate  thQ 
inftruments,  not  to  iet  them  afide. 

The  principle  upon  whSch  amendments 
were  formerly  made  in  the  courts  of  com- 
mon law,  was,  that  the  clerk's  miftakes 
might  be  amended  on  the  fpot,  and  before 
the  proceedings  became  records* ^  after 
that,  it  was  too  late ;  it  is  therefore  no  illu- 
ftration  of  the  petitioner's  argument  who 
contends  that  records  may  be  amended. 

*  See  Black,  Comm.  b,  iii,  ch.  %^.  p,  4o6f 

The 
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The  counfcl  for  the  petitioner  imagine 
that  a. general  cenfiirc  upon  the  former 
refblutions  of  the  Houfe  of  Commons  in 
ete6lion  cafes^  gives  confiderable  aid  to 
their  arguments  5  but,  as  well  in  queftions 
of  parliamentary  law,  as  of  rules  of  prac- 
tice, by  what  other  guide  are  parliamentary 
pitoceedings  to  be  governed  ?  If  contradic- 
tory precedents  are  cited  from  the  Jour- 
nals, or  if  they  are  contrary  to  the  funda^ 
mental  rules  of  juftice,  they  ought  not  to 
be  followed;  but  till  thefe  defefts  are 
pointed  out,  they  muft  have  th?  weight  of 
authority,  and  thofe  which  have  beei)  cited 
are  not  fubjeft  to  this  cenfcire.  But  the  ob- 
fervation  comes  unfavourably  ft  om  thofe, 
who  at  the  fame  time  j;ely  ppon  pre- 
cedents in  the  Journals,  infupport  of  their 
own  dodlrine  *. 

After 

*  *  After  the  arguments  of  counfel  were  finiflied,  one 
^f  the  counfel  for  the  petitioner  mentioned  to  the  Com- 
mittee, .that  a  learned  judge  had  from  his  memory  in- 
formed him,  that  in  an  aSion  againft  the  fherifF  of 
Buckinghamfhire  for  a  falfe  return  of  memfeers  for 
Marlow,  tried  many  years  ago  before  Mr.  Juftice  De- 
nifon)  in  which  a  Mr*  Moore  was  plaintifF,  that  judge 

had 
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After  the  Committee  had  dcEberated, 
the  cvunkl  were  called  m  and  inforoxsi 
that  the  Committee  had  refolvod^ 

"  That  tlie  cemnfel  for  the  petitijon*t 
•^  might  proceed  tflt  cali  th^  c^ence  of*r 
«  fered." 

The  counfel  for  the  petitioner  then 
proceeded  in  theii:  evidence. 

The  following  relation  of  the  circura* 
{buices  of  the  cafe  i^  deduced  fr<mi  the  evi-^ 
dencc  of  both  parties,  in  the  manner  whicft 
ibiimed  to  me  raoft  Stely  to  elucidate  the 
ftate  of  the  quefKbn.  This  turned*  tar 
threepomtsof  iaft.  i.  The  general  cott- 
du<9:  and  regulation  of  the  poIL  2.  The 
particuiaii  circtrmftances^of  Lugfden's  vote; 
3.  The  means  pnrfoed  by  the  petitioner 
for  redrefs  during  the  eledtiion. 

I.  The  eledlion  commenced  on  wed- 
nefday  the  7th.  of  April,  and  thepoU-clofed 

had  admitted  the  evidence  of  a  check-clerk  to  coutra- 
didk  the  poll. — TKe  particular" ciccumflances  of  the 
caufe  he  could  not  ffate,  for  which  reafon,  and  be- 
caufe  the  cafe  was  not  mentioned  in  the. argument  for 
the  petitioner,  I  have  omitted.it  in  the  Hate  of  this 
jcaufe* 

on 
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on  faturday  the  17th  following.  The  con- 
teft  was  carried  on  with  extraordinary  fpi- 
rit  on  both  fides,  and  the  fherifF,  in  the 
latter  days  of  the  poll,  finding  the  number 
rf  voters  ditoimfh  confiderably,  and  both 
parties  determined  to  pepfevere,  refolved'  to 
cfofe  the  poll,  if  poffible,  without  theii? 
idrifent ;  foFwhich  purpofe  he  frequently 
inade  the  uftial;  proclamations,  the  eflfefl 
of  which  w^  as  often  prevented  by  the 
polling  of  frcfh  voters-  At  length,  the 
fheriff  having  of  hintfelf  determined  finafly 
to  conclude  the  eleftiqn  at  fome  precife 
trmc,  intimated  his  rcfohition  to  the  can- 
cfidatcsin  thccvcningof  the  i6th,  and  on 
the  17th  in  the  morning;  adding  his  wifli 
that  they'  vrould  come  ta  fome  agreement 
upon  the  fiibjcft  among  thcmfetves :  Here* 
upon?,  in  the  morning  of  die  17th  they 
agreed  ta  clofe  the  poll  at  fix  o'clock  in 
the  rftemoon  of  that  day;  and  the  IherifF 
then  directed  a  proclamation  to  be  made 
for  this  end,  a  memorandum  of  which  he 
rediiced  into  writing  in  the  following 
words,,  to  which  all  the  candidates  fignqd 
their  names, 

!*  Bedford, 
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"  Bedford,  Saturday,  17  Apr.  17^4* 

"  By  the  confent  of  the  candidates^  Lord 
pffory^  Lord  Ongley,  arid  Mr.  St.  John^ 
the  fherifF,  at  the  fittmg  of  the  court  this 
morning,  made  proclamation  for  aU  free- 
holders now  here  prefent,  who  have  no$ 
polled  at  this  eledion,  to  tender  themfelvcs 
to  vote,  and  to  enter  thdr  names  by  fix 
of  the  clock  this  evening ;  and  that  no 
freeholder,  who  fhall  not  have  tendered 
himfelf,  and  entered  his  nam«  with  the 
fherifF's  fwom  clerks  by  that  time,  can  be 
received  to  vote  at  this  elefilon.  And  that 
the  poll  will  be  finally  clofed  ^s  fbon  as 
fuch  freeholders,  whofe  names  fhall  have 
been  fo  entered,  fhall  have  been  polled^ 
(Signed)  Upper  Ossory* 

Ongjley^ 
St.  a.  St.  Joh!**. 

Accordingly , at  fix  o^clock  the  poll  was  clol'- 
ed,  with  an  adjournment  of  the  county  court 
to  monday  the  19th,  in  order  to  confider 
the  rights  of  the  votes  tendered  before  fix 
and  not  then  accepted  for  want  of  timcy 

to 
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to  difcufs  the  votes  queried  cltinngtlie  p6l!; 
ahd  t6  taft  up  the  numbers.  -  But  tv^  of 
the-petitioneir's  agents  fwore,  that  they  did 
iiHt  ^inderttand  the  adjoummetit  tor  have 
been  made  with  this  reftri6lion. 
"  'Iri  the  firft  days  of  the  poll  t3iere  was 
great  confafion  in'  the  admiffion  of  the 
t6tei»i  but  afterwai^  a  degree  of  regiila- 
rity  was  eftablifhfed.  Counfel  dtterided'foF 
Kjitji^arties^  during  the  whole  poU^  and  it 
Bitetf  tb  bne Ja  rule'^t  feftj' that  every 'J)oiHt 
m  jdii(i)ut^ '  tequirihg  ^Hie  itheriff 's  ^decifion, 
fhbuld^be  foi^malty'-mi^tlb^  by 

them,  t>r-^by  the  candidates  'themfelves. 
Two  ttr  >ttiree  days  befbt^  the  -i  7th,  it  of- 
tcriTikj^^ed'that  fiottoore  than  one  voter 
pcited'lii  the  cdurie  of  ati  hour.  It  was  *i 
rule,  ^at  ev^fy  objeaibh  to  a  voter  fhould 
4>e  made^Hen  he  was  at  the  place  of  p<siling. 
When  the  IherifF  finally  declared  the  num- 
iyci(B  polled,  and  the  names  of  the  fuccefs- 
fulicahdidates^  a  fcrutiny.  was  demanded  on 
tho  paf t  of  the  petitioner,  and  formally  rer 
f ufqd  by  the  fheriff. 

The  gentleman  who:  attended  the  \  elec- 

-tion  as  coilnfel:  to?  the  iheriff,  being  exar 

A  a  mined 
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Dfiiiifd  before  d^«  Cpmipittpe*  &i4,  hfi  Opiu 
fi4e|ip4  tfa^  poll  as  ftii^y  cJoTed  a(  i^  <»i 
i|)f  (atfu^y*  31^4  th^  the  i^fmjmiffi^ 
was  f^r  the  ^I^ovf^-iomtioned  pu]gpqi(» 
only. 

"fhti  fbUpwing  eircmnftanc^  wem  rfufXk* 
^e4  on  the  part  of  the  ^tiing  mpmlbo* 
as  iaftanc^  of  tii§  rule?  o1^rye4  ^jr  tfw^ 
(heriffin  the omdvi^  of  ihf  poll, . 

Qn^  ^?//  came  to  vote,  fop  |l^f4  Pflo^T 
toad  Mr.  S^.  Jol^i,  aad  wji?  oljeiM.tQ  ffi) 
account  of  a  de^i^  thp  ^fiefl^on^^thf 
land-tax  refpe^)}^.  hisr  £rq^J4s  ^fptf 
Iie^iii^  both  partiesy  the  (herfff  )fox^  p( 
opinion  that  hf  w^  aqt  prppeiff  j^^l^l^^ 
rgeaed  hi?  vote.  Pft  a  fuiWijqiWBt  :^  ^f 
the  poll,  a  friend  (^fl^rd  Piapry'p  prq^oqe^ 
to  the  (heriff  another  duplicate  of^  Ulifi^ ' 
tax  afleiTment,  containing  a  ^^^^ont  dec 
fcription  of  Boll's  freehold,  and  deiired  the 
Aieriff  then  to  receive  his  vote,  if  he  thpug|)t 
him  properly  afle^:  The  iheri£f  (i.  e. 
his  counlel)  thought  the  entry  in  tfaia  dur 
plicate  proper,  and  the  voter  thereby  pro- 
perly affefled,  and  told  Lord  Oi&ry  lb,..but 
faid  "  he  could  not,  confidently  ^vKith  the 
...  rules 


tid^  unifprmly  dbftrwdin  the  poD;  revive 
4  qtieftioR  kefora  4^i4e4  vpoqi  beefing  tixp 
parties/'  and  therefore  again  rgefl^d  the 
SWte.  The  jfem^  g«W|^n  iiidin  hi^ivi- 
4eQCe,  $b«t  Jus  }|»i  «Cbdtftol|t  «f:3oti'siJEighie 
tA  rote^  liccfffding  7to  'the  ia0:^ispUcate  o£ 
die  afieffinent^  flod  that  if  thie  had  been 
ihewn  him  at  firft,  tliere  ^o^ld  have  faeen 
no  queftionr  about  it.  Qn  the  17th  the 
Ikme  *irote  was  again  brought  f43rward,  iil 
enpibr  t^  have  hi$  hiime  entered  in  the  poU-- 
%bdk,  as  a  vote  tendered,  vAtli.  ^  die  names 
5[jf  the  candidates  for  ^om  he  would  have 
V^ted;  but  this  too  was  refufed,  wth  a 
tecommendation  to  have  it  eotered  in  the 
p&i^s  check-book,  as  the  fitter  plaee. 

Thd  lame  gentleman  informed  the  Com- 
Biit^,  that  during  tike  poll  many  votes 
en  both  fides  were  fgefted,  becaufe  the 
iheriff  refufed  to  enter  upon  the  ijueftions 
a  ifecond  time ;  and,  m  particular,  en  mon- 
j^y  the  j^th,  tbeqppftion,  "  wjtisther  it 
JAad  hssa  confidored  beforei"  havjjng  opk 
curred  upon  a  vote  referved  from  feturdajr, 
opt  of  the  poU-ckrks  was  fent  for  iat9 
the  country,  iu  order  to  afcertajjdi  thi?  fs^} 
A  a  2  upoa 
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upon  his  evidente  that  the  vote  had  been 
c^ifidered  befpre^  it  was  immediately  re- 
je£led,  .    * 

IL  As   to '  X^ug&n's   vote. He 

voted  o^  the  firft  day  of  the  poll :  Evi- 
xleace  was  givtu  to  provi^  that  die  check*- 
ixxiksof  both  parties  ajgreed in  entering  his 
Vote  for  Origlcy,  and  not  for^JSt  John,  as 
ttitercd  by  the  poll-clerk j  that  Ins. inten- 
tions* before  the  poll,  and  after,  were  in 
favour  of  Lord  Qnglcy,  pn ,  political 
grounds ;  that  after  the  poll  he  feid  ♦  he 
had  vpt^<  for  him ;  that  the  miftake  of  the 
clerk  was  difcovered  two  days  after  by 
Lord  Ongley's  friends,  and  that  Mr.  St. 
John's  check-book  was  refufed  to  thdr  re- 
queft  of  infpe£ting  it.  The  voter  himfelf 
was  not  called  as  a  witnefs,  but  the  coudfel 
for  the  petitioner  faid,  he-  was  attending, 
that  the  fitting  member's  counfel  might  ex* 
amine  him  if  they  rliought  propers  that 

*  The  counfel  for  the  pctiti6nef,  when  they  pro-». 
tluced  this  evidence,  faid,  they  were  fenfible  that  this  fort 
of  evidence  was  liabk^o  fufpicions,  and  ought  to  be 
received  with  great  caution ;  but  that  they  hoped  they 
had  laid  a  proper  ground  for  the  admiffion  of  it,  by  xht 
attendant  circumftance's. 

'    ■'  •  -  they 
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they  had  reafbns  for  thinking  it  improper' 
evidence  on  their  part. 

III.  As  to  the  means  purTued  for  rec- 
.  tifying  the  miftake.  Wltnefles  proved,  that 
when  the  miftake  was  difcovered  by*  the 
petitipner's  agent,  a  memorancium  of  it  was 
made  In  his  check-book  i  that  the  poll- 
clerk  was  informed  of  it  in  a  general  con- 
v^rfaitioh,  or  rather  altercation,  )n  one  of 
the  booths,  in  Which  fomebody  p?e(entpro* 
pofed  a  reference  to  the  sheriff  on  the  fub- 
jedl,  the  cleik  himfelf  bemg  willing  to 
h^ve  made  his  book  agree  with  both  the 
check-books.  Lord  Oil|ley  appli^,  during 
ihc  poll,  for  leave  to  inlpeft  the  poU-book 
of  this  hundred  for  a  particular  purpofe, 
(not  hamih^  it)  wWth  was  rcfofW  by  the 
fheriff.  An  agent  of  Lbrd  Ongley^^  fwore 
that  he  avoided  brin^'g  the  jcaie  Sorwaid 
during  tiic  poll,  that  he  might  not  inter- 
rupt the  other  buAntfs,  but  that  fie  believ- 
ed he  mentioned  it  to  the  iJieriiP^-counfel 
(Whoforthefe  purpofeswas  conlidered  as 
the  fheriff)  on  the  friday  or  faturday,  as  a 
matter  intended  to  be  brought  forward  for 
Jus  confideratiori: '  'On  the  mbhd^y,  the 
^        '  A  a  5  votec 
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Voter  havii^  been  ibit  for^  esaa  to  Bcdfof^ 
and  he  and  other  witnd&s  to  fubftantiate 
his  vote,  were  there  in  readine&  to  give 
evidence  to  the  (heriff  for  that  purpoie. 

On  monday  the  parties  met  at  the  fhire-t 
hall»  and  went  through  the  bufinefs  of  the 
votes  adjourned overfromfaturday^andthoi^ 
queried  s  this  lafted  till  near  three  o'clock^ 
and  then  they  agreed  to  retire  in  a  imall 
party  of  chofen  friends  oi  each  candidate* 
into  the  grand  jucy  chamber  in  order  to 
cafl  up  the  poJJi.    This  was  die  period 
about  which  there  w^  ^  dire^  contradic<« 
tion  in  i^e  evideniEe.  .  T^ht  coua^  to  the 
ftieriff  ^wore  befitwely* .  not.  onty  that  the 
matter,  was  not  ipentioxied  ^o  him  before, 
hi&t  akb  that  the  £[rft  intimation  he  receive' 
ed  oi^  the  miftake  iiv  queflion,  was  on  this 
monday  after  they.hadjeft  the:Shire4iaU ) 
wheff  every  thing,  ^y  as  concluded -but;  the 
fumi^ivinj.  vpiof  the 'fB^embers^! vaii4  whea 
they '  were^oing  to  enter  upon  that  bufinefi 
in  the  grand  jury  chamberi  the  parties 
b^ng  aiT^mbled  therg  and  feated  a^^^.taUc 
lor  the  purpofe.     On  the  outbids  of  ^ 
^r  of  thj$  togm^:  ^this  I»)M^  Was  m^ 
.■  tioned 
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HdH cd  40  Ifim  by  Lofd  On0.tf$  agdit^  wh& 
prefled  him  ftrongly  to  correct  the  miftak^ 
Ittfd  ddlfbd  thf  evidence  to  ooiiVince  Kim 
kf  it;  H»aii{Wtt«d»  thit  the  «{)plicatidi^ 
mi!^  «f Mid  ta^  late^  ^t  the  iherifF  faid  no 
ffd#ef  t6«6tiir  kito  the  qucftioti  or  to  fie» 
fi&  the  polly^fter  haring  el^fed  itj  and  coil* 
dtaded  that  it  tould  not  be  done,  WhiU 
tUf  vnte  ixf  this  c6nverfation,  they  wei^ 
jooncd  by  atiofcher  agent  of  Lord  Ongtey*! 
#h<»  &tffoitsi.  the  fohner  in  his  applica« 
laaa.  This  eoorcrlatibn  foon  en^^ngt^hf 
the  dKlafation  of  the  fbcM'i  counfel's 
<^Mhidn,  he  fttiiisd  ihto  the  grand-juiy 
tiooni  and  mentioned  ^hat  had  paifled ;  the 
iitting  member's  eouniel  etpnSed  his  aip^ 
pibbatioti  of  Idle  opiiiicxi  ^ven»  the  {kiti- 
iSoni^s  cmnSd  did  not  of^fb  k  t  «md  th9 
GokivKriation  fttll  continuing  tip6n  th0 
filbje^  betwe^  him  (the  iticnS's  cotmfel) 
and  the  p6titton^s  agent,  a  friend  of  the 
i^tn^  member's  ^d  warmly  "  Mr.  Sherifi^ 
If  ytfa  9.tt  to  go  into  that,  I  mtifl  deiire  yoii 
to  hear  us,  as  to  ibvera}  miftakes  of  thq 
lame  fort  agmnft  us."  About  the  fame 
Bme  l^e  ^(mV&'&tidn  upon  this  miftake 
A  a  '4  ^.  dropped^^ 


dropped,,  and  they. entCT6d> upon  the:o*hcir 
bufinefs.     ■  •  .'         "  '-.  ,• 

■  Lord  On^ley^  agent  fwbre'  pofidvdy 
(befidcs  the  previous  notice  above  ftated) 
tl^t  he  mentioned  thi'5  oiatter  to  th^  flie» 
riff's  counfel  in  the  Shirerhall  ht§OFe  they 
adjourned  to  the  jury-chamber,  and  that 
he  had  the  witneffes  and  the  voter  himielf 
there  ready  for  examination ;  anothcr.agent 
in  the  fame  iritereft  Iworc/that  at  the  tin^e 
alluded  to  by  the  other,  aftdr  talldng^  with 
hinj  upon  their  defigh  to  getLugfflen's  vote 
corre<aed,  hifawhimgo  up  and  ipdik  tb 
the  ffieriflf^s  -counfel  in  the:  Shirer-hall,  5 but 
viks :  at  too  great  a  diftance>  tcr  hear  vhal; 
either  of  them. faidl ' 

There  was  likcwife  a  contrariety  in  Act 
evidence  t>f  the  time  of  the  day  when  Lord 
Ongley's  agent  made  tl  i ;  application  to  the 
ftieriff,  which  left  it,  doubtful  whet^r  it 
was  between  two  and  three  o -(dock,  or 
about  four. '  This  related  to  the  point  of 
time  in  which  the  parties  were  iaid  to  h^VQ 
iretired  into  the  jury-chamben  ' 

Upon  thefe  fa6ls,  the  counfel  .for  the 
petitionee  contended. 

That 


y  "That  ^^  errpr  of  the  poU-bodk  was 
plainty.  proved;  %h^t  ihc  application,  to 
corjreft  it  was  made  in  proper  tinie ;  an4 
that  the  fhef iff  ou^t  to  have  received  the 
f  yidenge  offered  to  him  and  to  h&vg  cor- 
xcfted  the  error  ^  <;onfequently,  that  the 
Cpuimittee  WOV1I4  wow  do  the  famet  They 
i^rgued  in  the  following  manneri 
.  The  queftipn  for  the  d?<;i0on  of  the 
Cpmraittee  involves  a  mixture  of  faft  and 
law :  The  queftions  of  fa<5l  are^  whether 
J^ugfden's  vote  was  falfely  entered  in  the 
\>Qok^  and  ^whetljer  the  fheriff  had  due 
notice  of  the  njiftake.  As  tq  l;he  firft,  it 
k  proved  that  Lugfden  intended  to  vote  for 
|he  petitioner  r  that,  his  mclinatic^s  ledhim. 
tojthatfide,  fcom  political  or  party  mo- 
tiYW.of  favour  to*  the  particular  candidate  j 
tiiat  after  polling,  his  fentiments  w;ere  the 
fime,  and  that  he  believed  he  had  ftived 
his  party  by  his  vote.  That  he  did  actually 
declare  hi?  voice  for  the  petitioner,  is  proved 
by  the  concurrent  teftimony  of  the  two  op- 
pofite  check-books,  and  by  the  petitioner's 
check-clerk  who  remembered  the  fa£l:.  If 
the  matter  were  at  all  doubtful,  the  fufpi- 

cioua. 

a 


dons  lilbfsd  df  ^  id^eaSett  <Si  &«  fit^g 
«iei6^*9  cheek^bdoki  wddd  M  fuifekM 
to  tufrt  th*  fcale.  ' 

As  to  Ad  fecond  pdm^  tihe  flidiiio^iA^ 
dctiii  ihskle  6f  the  ixfiftate  at  the  tiin^  ftati 
ft  fbiified  defi|iti  fx>  rti^Kfy  it,  althbii^  It 
€puki  not  thto  b6  khdmi  that  it  wdifld  U 
fo  material  16  the  ^ftrty :  It  is  fair  to  )^ 
ftiihe  th^it  Lord  (^igky's  defire  t6  infpeft 
the  poU'book,  had  1^  Btiit  ot^iti  Tievr. 
The  poll-elcrk,  whd  is  theflicriflrs  deputy, 
had  flot}c6  of  his  ttiiflake  tw6  da^  aftw  it 
happ^ted ;  he  ot^  in  duty  to  ha*re  iMtt^ 
liohed  it  ^o  his  prindpal,  ittid  thii  iidfiai 
to  thede^ty  insi  iii poiht df  la«r^ aiMtidS 
to  the  plincipal;  kt  leaft  i^r  Ihi  Ol$^  6f 
the  prefent  caulb,  it  sxay  be  To  eonddeitd/ 
Thus,  notice  of  the  miibke  was  ^v^  esdy 
in  the  poll,  though  the  reqiielt  td  aSt^  U 
iaffie  litej  this  may  be  eafily  actot^-^ 
6d  for  from  the  hurry  of  th«  dieftioH,  and 
the  necefiity  of  m6re  idiportatit  Ini&kds 
which  it  wouki  have  intilf U^l^* 


*<  Judicis  officium  eft^  ut  R^f  H?  Umf»ra  teriiin 


But 
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But  an  ot^66ti9n  to  the  ttmf  of  the  Ap^ 
plication  cannot  be  urged  by  thQ  eoilnf^ 
on  the  other  fide^  cctofiftently  with,  th^ 
pofiticfn  ^  that  the  pell^bodk  is  coilclufiye 
evidence  >  if  kf,  every  day  diiting  the  ekc^ 
lion  was  equdly  proper  or  impropefi  an4 
every  application  would  have  received  the 
f^ne  aniwer  from  them;  becaufe  the  avH 
thority  of  that  book  would  have  been  as 
l^fiding^  on  the  day  after  th6  miftake,  a^  at 
&e  end  of  the  poll^  and  would  hav<e.beezt 
iife^  accordingly  fc^  their  ddence; 

When  the  Committee  coniider  the  fev^ 
nk&^  taken  cm  the  par f  of  the  p^tipner^ 
to  prevent  the  operation'  of  thief  miftake 
Bpkit'k  him,  they  will  fee  good  reafon  tcr 
pi'efume  in  his  favour ^  upon  thofe  points 
in  which  there  Is^  a  codtiisti-iety  in  the  .evi-^ 
dknce.  Befides  the  citihimfttoces  already 
mentioned,  the  voter  was  fent  for  to  Bed-^ 
ford  on  moiyday,  and  attended  it  the  SMt-e-* 
bdl  with  cdier  witfieifes :  Can  it  be  doubts 
ed  for  what  prarpofe  he  attended  ?  The  pt- 
tttloner's  ageAt  Was  determined  to  bring 
forward  the  queftion,  and  aftually  did  fet 
about  it  while  the  parties  were  in  the  hall; 

Js 
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Is  it  probable  that  the  end  would  not  be 
purfucd  when  the  means  were  prepared  K 
Then,  the  manner  of  rejefting  tihe  appli- 
cation fhews,  that  the  opinion  was  found* 
cd  more  on  the  authority  of  the  poll,  than 
the  fuppofed  impropriety  of  the  time. 

If  it  fhould  be  urged,  that  by  the  peti- 
tioner's confent  to  the  minute  of  the  pro- 
clamation for  clofing  the  poll,  he  is  ejlep^ 
fed  to  bring  this  qil^ftion  forward,  it  might 
be  anfweted,  that  the  words  of  this  minute 
will  not  bear  fuch  a  conftruftion.  It  only 
pro>4de8  that  no  freeholder  Jhsuld  be  re^ 
cehed  after  the  time  limited,  and  declared 
the  conclufiori  of  the  poll  to-be  future  «nd 
uncertain,  "  - —  the  poll  will  be  finally 
clofed,  as  foon,  &c*/*  So  that  in  the 
moft  unfavourable  fenfe  of  the  proclama- 
tion, the  poll  could  not  be  confidered  as 
chfedy  when  the  application  was  made* ' 
.  The  queftion  of  law  is  not  difficult  to 
determine ;  for  if  a  miftake  of  this  fort  ex-^ 
ifted,  and  was  mentioned  in  proper  time  to 
the  fheriff,  he  was  bound  to  have  correfted 


♦  See  p.  %S2. 
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it,  bccauTe  by  To  doing  only,  c^uld  he  mskk 
a  return  according  to  the  true  numb^-of 
Votes  received  by  him.  There  iff  a  wide 
diffferince  between  correfting  the  entr^6f 
-a*  vote  admitted  or  tejeSt^  oft  a  difptttedl 
title,  and  tliat  of  a  vote  whofe  right  was 
dltowed;  in  the  former  inftatnce  the  fheriff 
zQs  judicially  and  his  jiidgmimt  is  contlu- 
fiveas  to  the  return;  but  in- the  latter,  he 
a£ts  minijerially,  his  duty  is  to  ftate  the 
fait  truly  and  to  give  effeft-  to  it.  If  he 
dttes  not,  his  return  is  in  this  refpeft  falfe; 
^d  the  alteration  of  this  miftakeis  the  only 
way  td  make  the  return  agree  with  the 
tleaion.  '     :     :      -> 

The  Committee  fhould  confider  them- 
felves  upon  this  queftion,  as  fitting  to  do 
%hat  the  fhenff  ought  to  have  done  at  the 
.  eleftion,  when  the  application  was  made  to 
him.  If, therefore,  he  had  then  made  the  in- 
quiry fuggefted  to  him,  he  muft  have  feen 
liis  error  and  correfteid  it ;  the  efFeft  of  it 
would  have  been,  a  return  of  the*petitioneri 
inftead  of  the  fitting  member.  '  Upon  that 
principle  of  equity,  that  what  ought  to 
^  have 


hunt  been  don^  is  to  be  confi^crod  as  doQ^ 
theCpsimittee  wiU  now  dedde  in  the  6n» 

tiw  gf^ii;  ypon  thf?  ifighi:  of  §  At  rf  per» 

|@n$  clftiijiiDg  tp  b^^dauttei  fre«n»Il  fcor 
fpfeCh«^le^Dj  they  w«re|«fu^.a4Iai^^ 
#>n,  and  afterwajRls  at  the  fl^^a  1^ 
y9te8  were  r«fttfed  for  Wjua|  of.Mf  JW^WlC- 
lipn :  ?jjt  ^9  Qeoifltutt^p  who  tfi^  tip 
^ftpfe,  bdng  of  Pplniort,  th^t  they  ©\i|^ 
to  have  .bieen  admitted  to  th^  fxeedom  luir 
foxc  the  eleftioh,  wherd^y  th^  W9U14  lastf 
ncquired  a  coinpleat  light  to  vot^  at  thflt 
deftion,  refoived  to  aljpy  ihsf  vptcs  g^ 
cordingly,  and  Mr.  Coke  the  petido^^ 
iU^{:e9df4  by  that'-reTolutioii. 

The  counfej  foj:  the  fittin|j  raerober  fxr 
gued  as  following. 

The  evidence  of  the  pijilak^  is  pot  fiw^ 
and  fo  clearly  proved,  as  to  intitle  the  cowt- 
fel  for  the  petitioner  to  argue  from  it  g$  f 
fafl  eftabliflied :  The  poll-clerk;  and  chedc* 
f  lerks,  ftill  rely  more  upon  the  authority 
pf  their  booke,  than  upon  my  other  meap? 

*  3  Doug.  EIc(3.  366,  &c. 

of 
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cC  lAfpn^tdpn }  th£  $ora\^  U  ^^9^1^  the 

^fk&kai§i  the  poU-^erk  j^  mp{i&  ^^i^ 
t|K)n  ^  otherp,  whp  giifteijixopy  one  fwn» 

^Ms  pf  fwppofe  tJiiit  w  ^1^  cpnfufioo 
iaiA  l!t^iiq|^J4«  V9te  W9*  gjv^  he  ii^^  W^ 

eptpy  «t,itj(^?n4s  i  fuah  ?|rwfl[iilaA?es  have 
if^^Hflftfisdi  aK^4it.gppi^r$thj3ftbe^^ 
firdrf  ?!t;  %  ptrfl  wa?.  ip.  gyp^i  fflx  the  4rfl: 
^y  5«f  ijljfi  4e(ftipp,  tlwt  a  man  of  gop4 
Ijj|(^(?rft8n4ing  ,  mjight  pafily  J^ve  forj^ot 
jM9i^lf  iff;  ftwh  a.^Rp-  Tlje  p^fiwliar 
^Q  pf  tl^jp  <;aufc  would  warrant  llli  Cmr 
^tl$§  in  ma^ng  thj»  fvippofrtlon.  m  j- 
4p^^tliil  cafe,  in  pr4gr  t9^fijpport  a  pyUUc 
o^for  ill  an  a£t  of  4uty, 

But  ftjpppfing  the  Committee  to  te  per- 
^a^  of  the  miftake  as.  contended  fpr, 
.there  are  many  reafons  which  ijipuld  in- 
4u?ethem  to  fuppoit  tiie  prefent  return. 
Thefe  refqlt  from  a  confideration  pf  th? 
general  t«ipr  of  th^  pl^/^ion,  and . from  the 
pctitipn«r's  coodu)5i  vpfai  this  fubjedl. 

'  The 
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The  qucftion  has  been  fairly  ftated  as  de-» 
pending  on  the  time,  and  manner;  in  which 
the  fubjeft  was  mentioned  to  the  flieriffj 
and  it  is  agreed  on  both  fides,  that  the 
Committee  ought  to  confider  the  queftidtt 
as  the  fherifF  fliould  have  done.  As  to  tK* 
time,  according  to  the  e^dence  of  the  Ihe* 
riff-s  counfel,  who  from  his  fituation  muft 
be  jTuppofed  impartial,  the  miftake  vm 
never  fuggefted  to  him  till  the'  mondaj. 
On  the  other  fide  it  has  been  contended^ 
(in  order  to  obviate  the  effeflt  of  this  cvii 
dence)  that  the  ftieriff  had  notice  of  thd 
miftake  two  days  after  it  was  -committed; 
becaufe  it  was  notified  to  his  dq)uty  thft 
poll-clerk :  But  if  the  notice  alluded  toha^ 
been  a  formal  notification  of  the-  fafiV,  it 
would  not  have  warranted  fuch  a  concla^. 
fion  from  it ;  becaufe  the  ele£lion  was  con* 
dufted  throughout  on  different  principles, 
and  becaufe  it  was  not  done  in  order  to 
obtain  an  amendment  of  the  error  by  fucK 
notice.  I'he  only  effe<9:ual  notice  is  that 
which  was  given  in  order  to  cure  the  defedl, 
and  purfued  accordingly.  In  faft,  thefup- 
pofed  notice  was  only  ^  converfaf ion  ^mong 

perfons 


Bedfordshire.     ^69 

j)erfons  not  authorifed  by  the  parties  for 
'  the  purpofe,  and  without  any  view  of  pro- 
fecuting  it^  at  a  place  where  the  poll-clerk 
happened  to  be  prefenti 

The  reafons  now  offered  for  not  bring- 
ing on  the  qUeftion  fponer,  are  infufficjent 
and  contradi6i:ory  j  although  the  party  had 
knowledge  of  the  miftakej  it  does  not 
appear  that  any  refolution  was  taken  to 
torreft  it  during  the  poll.  They  would 
iiow  have  the  Gommittee  infer  that  they 
liad  determiited  upon  an  application  to  the 
fhefiffi  and  dcfignedly  poftponed  it ;  but 
the  memorandum  relied  iipon  for  this,  is 
no  more  than  a  note  or  index  (of  which^ 
no  doubtj  there  are  many  on  both  fides) 
for  future  uife  upon  a  ferutiny,  which  was 
talked  of  during  the  polU  and  afterwards 
demanded-  It.  cannot  be  believed  that  in 
tlie  latter  days  of  the  poll  they  were  afraid 
to  interrupt  more  urgent  bufmefsi  becaufe^ 
in  thofe  days  there  were  many  vacant 
hours,  and  fometimfes  twenty  votes  was 
the  amount  of  a  day's  poll.  It  was^  never 
mentioned  to  the  oppofitc  party,  either  as 
a  fubjeft  of  converfation  or  of  bufmefs. 
B'b  Thefft 
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Thefc  circumftanqcs  induct  a  ISelwif,  tlwit 
this  application  vjras  a  fhift  in  th'e  ifll  re- 
fort,  when  they  were  hard -pFeflea  at" tfee^atid 
of  the  election;  theimjpdiSfincfebfitcetfld 
not  till  then  be  known,  nor  W6fe  fife  wit- 
nefTes  or  the  voter  till  then  leht'fcr :  Or  if 
it  was  really  intended  to  make  "^Ifebf 'fte 
vote,  the  faft  was  purpofely  k^t  Yfecret, 
till  it  would  be  too  late  for  the  othtr  party 
to  have  advantages  of  the  fame  fort. 

The  Committee,  in  determining  t^n 
the  fherifFs  dccifion,  fhbuld  fee  ^gtrided 'by 
thefe  confidferations.  i .  Whether  he  coifld 
have  made  the  alteration  afkbd  for,  *c6n- 
fiftently  with  his  former  cohftdft  ih  the 
regulation  of  the  poll.  2.  Whether  he 
could  in  law  revife  an  entry  on  the  pctt, 
after  it  was  c/ofed.  Upon  the  firft  quefticfn, 
Mr.  St.  John  contends,  that  the  proper  time 
for  making  the  alteration,  was  wlien  the 
voter  v/as  prefent:  Without  relying"  upon 
the  pra6lice  of  this  eleftion,  this  is  war- 
ranted by  the  ftatutes  ^,  whereby  the  par- 
ties are  allowed  to  have  inlpeftors  and 

*  7  &  8  W-  III,  ch.  25.  and  ig  Geo.  II.  ch.  18. 

check- 
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-eheck-clerks :  The  ftatutes  feem  to  have  in 

^view  by  this  provifion,  the  prevention  of 

-*the  vtry  difficulty  that  now  occurs.     It  is 

'<he  duty  of  thefe  party  agents  to  watch 

*  "the  errors  of  the  poll,  and  to  inform  their 

^principals ;   if  they  negleft  it,  the  latter 

'  ought  to  be  eoticluded  by  their  negligence. 

If  it  were  not  fo,  to  what  endlefs  diftraflion 

•Itiight^notthe'fherifF  be  fubjefted  ?  Such 

'ifniftakes  happen  in  the  courfe  of  every 

'day*s  poll ;  before  the  end  of  the  day,  the 

•pcrfons   acquainted  with  the  tranfa61:ion 

^iriay  have  feft  the  town,  and  the  fherifFhas 

no  power  to  compel  their  return :   It  is 

therefore  right,  upon  this   account,  that 

'thete  fhould  be  a  limitation  to  the  time  of 

difcuffing  fuch  queftibns .    In  another  point 

^bf  view  it  is  equally  juft,  for  a  contrary 

praftice  would  give  great  encouragement 

to  the  knavery  of  party  tools,  who  abound 

in  thefe  contefts. 

The  manner  in  which  the  application 

was  made  to  the  ftieriff,  (excluTive  of  the 

"time)  was  not  conformable  to  the  regula- 

-tions  obferved  in  the  poll.     It  was  brought 

forward  irregulajiy,  *y  an  agent,  and  not 

B  b  2  by 


by  the  petitioner's  counfel ;  and  when  mefW 
tioned  in  the  counfers  prefence,  was  not 
taken  up  by  him  as  a  fubjeft  of  argument 
From  this,  the  fherifF  might  well  infer,  that 
the  cafe  was  not  deliberately  brought  for- 
ward^ as  a  ferious  propofal  for  his  ded- 
ilon,  but  rather  as  an  instance  of  hardfhip' 
to  be  regretted. 

Upon  the  fecond  <|ueftioft,  much  de* 
{)ends  on  the  time  in  which  the  poll  may 
fee  faid  to  have  been  clofed.  It  is  contendid 
for  the  fitting  member^  that  this  time  was 
when  no  more  votes  could  be  received,  viz* 
at  fix  o'clock  on  fattirday.  The  poll  is  the 
numbring  of  the  eleftors  according  to  theif 
voices ;  in  this  fenfe,  therefore,  the  poU  is 
concluded,  when  all  thofe  who  may  give 
their  voices  are  received.  If  the  counfel  for 
the  petitioner  fay  that  the  poll  was  open  on 
monday,  for  any  other  purpofes  than  thofe 
referved  for  that  day,  they  muft  at  Ac 
fame  time  admit  that  it  was  open  for  every 
purpofe,  without  diftin6tion,  and  that  new 
votes  could  have  been  received  at  the  time 
when  this  application  was  made.  .;,This  po- 
fition  would  lead  to  great  abfurdities,  and 
5  is 
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IS  not  only  contrary  to  the  general  law  and 
pra<ftice  of  cl?ftions,  but  likewife  to  the 
very  terms  under  which  the  candidates 
themfelvcs  confented  to  the  adjournment  cf 
the  county-court  J  the  poll  was  thereby 
clofed,^the  court  was  adjourned  for  the  pur- 
pofes  mentioned.  The  difcuffing  of  the 
unaccepted  votes  was  in  fubftance  the  fame 
|>ufinefs  with  that  of  thofe  queried,  for 
their  names  were  received,  but  their  rights 
were  undetermined.  It  may  therefore  be 
fdd,  that  the  only  bufinefs  of  monday  was 
to  examine  into  the  queries  on  the  poll, 
and  to  caft  up  the  numbers ;— a  bufinefs 
which  perhaps  never  yet  took  place  in  any 
election,  till  after  the  poll  was  underftood 
to  be  clofed, 

If  the  Committee  fhould  be  of  this  opi- 
nion, the  queition  upon  the  time  of  the 
fipplicatiori,  and  the  contrariety  of  the 
evidence,  will  not  be  material.  The  peti- 
tioner's counfel  feem  to  rely  principally 
upon  the  application  made  on  monday,  and 
to  be  Hire  they  cannot  ferioufly  urge  any 
other ;  whether  this  took,  place  in  the 
ghire-hall,  or  at  the  door  of  the  jury- 
B  b  3  chamber. 
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chamber,  it  was  in  either  cai^.  too  latc>. 
This,  at  Icaft,  is  clear,  that  it  was,  not  till 
late,  in  the  day,  when  almoft  all  the  other- 
bufinefs  was  finifhed.  But  if  die  Com- 
mittee fhould  tliink  the  point  c^-  tinje  a 
material  fubjedt  of  inquiry,  they  ought  in 
juftice  to  give  more  credit  to  the  evidence 
of  an  indifferent  perfon,  adling  in  a  ftatioa 
of  feme  profeffional  refponfibillty,  than,  to 
that  of  an  agent  of  one  of  the  parties  eagjer 
in  the  purfuit  of  his  obje(5t.  ■ 

Under  thefe  circumftances  the  flxeriff 
was  juftified  in  refufing  to  enter  upon  4 
queftion,  which  muft  have  tended  toop^ 
tlie  whole  eleftlon  in  the  period  of  its 
conciufion.  11^  muft,  in  the  cpurfeof 
equal  juftice,  have  attended  to  the  Hke  ap- 
plication at  that  time  threatened  from  the 
fitting  n^ember;  this  would  have  led  to 
others,  thofe  again  to  new  difcoveries,  and 
thus  the  parties,  without  intending  it,  would 
have  found  themfelves  in  the  midft  of  a 
fcrutiny.  What  is  the  ufe  of  a  fcrutiny 
but  to  correift  the  errors  of  a  poll  ?  A  fcru- 
tiny was  the  proper,  and  the  only  lawful 
naethod  for  correfting  fuch  errors^  if  they 

exifted. 
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cxifted'  It  has  been  faid^  that  the  fitting 
Ujeniber's^cajre  is-  founded  upon  perverting 
1^  di^ii}6|:.ipns.  between  a  poll  and.  a  poll- 
4r^^^  bijt  it  may  with  better  reafon  be  faid, 
t^hat.  the^  argument  of  the^  petitioner's  cafe 
cjonfpunjds  a  poll  with  a  fcrutiny. 

The  Cproroittee  having  deliberated,  in- 
iprfnfd'  the  counfel  that  they  had  pafTed  the 
i^wp.foUpwing  refplutions : 

1.  "  That  tl^e  application  to  the  fheriff 
'*  ^^s.  fucb^.  and  made  in  fuch  time  as  to 
*^  cajl  upon  him.  to  attend  to  it.'* 

2.  "  That  the  flierifF ought  to  have  taken 
'^  ^e^vQte  of  William  Lugfden  from  the 
*'  ippU.  pI  W.r  St  John,  ^nd  added  it  to  the 
'^  poao^  ioMQngley- "     ^ 

In  the  former  part  of  the  caufe,  wheu 
the  tounfel  for  the  petitioner  had  finifhed 
their  eyid^ijce-  relating  to  the  cafe  of  Lugf- 
den, they  informed  the  Committee,  tha> 
^ith  refpefl:  to  th^e  other  two  votes  men- 
tioned in  the  petition,  (the  circumftances 
of  which  they  had  before  mentioned  in  the 
ppei;iing)  they  could  not  prod^??  evidence 
B  b  4  thai 
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that  application  ^yas  made  to  the  fherifFtQ 
eorreft  thefe  miftakes,  before  the  clofe  of 
the  poll  J  that  if  the  Committee  fhould 
think  proper,  they  were  prepared  to  prove 
the  miftakes  of  the  poll-clerk,  as  ftated  in 
the  petition.  Hereupon  the  thairm?m 
alked  the  counfel  for  the  fitting  member  if 
they  chpfe  to  offer  any  ar|^ment  on  this 
point;  to  which  they  anfwered,  that  the 
jnatter  refted  with  the  Committee.  The 
court  was  then  cleared,  and  the  Committee 
deliberated.  When  they  met  next  morning, 
the  counfel  were  informed  that  tUe  follow-' 
mg  refolutio^ 

■     "  That  the  counfel  he  admitted  to  pro-: 
**  'diice  evidence  to  correft  miftakes  upon 
^."^  the  poll- book,  although  no   fuch  evi-? 
''  dence  was  tendered  to  the  IherifF" 
had  pafled  in  the  negative. — : — — 

This  refolution  pafled  before  the  counfel 
for  the  fitting  member  had  opened  their 
cafe  in  anfwer.  Its  efFe6l  confined  the  cafe 
on  the  part  of  the  petitioner  to  the  vote  of 
Lugfden  only.  Oh  the  other  fide,  they  ex- 
l^reffed  a  wifh  that  the  Committee  would 

allow 
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allow  them  to  proceed,  firft  and  feparately, 
upon  that  part  of  the  fitting  member's  cafe 
which  related  to  this  vote,  that  according  to 
the  judgment  given  upon  that  point,  they 
might  or  might  not  enter  upon  the  other 
points  they  intended  to  bring  forward ;  but 
this  was  oppofed  by  the  other  counfel,  and 
jiot  approved  by  the  Committee,  whp  de-» 
fired  them  to  open  their  whole  cafe,  and 
proceed  upon  it  altogether,  as  the  whole 
evidence  for  the  petitioner  was  now  clofed. 

The  counfel  for  the  fitting  member  did 
proceed  accordingly  in  their  cafe,  and  ftated 
that  they  fhould  prove  that  four  (in  which 
they  afterwards  correfted  themfelves  and 
mentioned  fix)  votes  had  been  falfely  en- 
tered on  the  poll,  by  miftake,  to  their  pre- 
judice, in  the  fame  manner  as  that  of  Lugf- 
den  for  Lord  Ongley. 

After  the  abovementioned  refolutions 
relating  to  Lugfden  were  communicated  to 
the  bar,  the  counfel  for  the  fitting  member 
proceeded,  in  fupport  of  tlieir  cafe,  to  call 
i^vidence  to  Ihew,  that  one  Thomas  Eyre 
>|f?hofe  name  was  entered  by  the  clerk  as 


voting 
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voting  for  Lord  Ol&ry  mly^  h^dvotjedj^ 
St.  John  likewife. 

This  evidence  was  ol^e^led*  tp  b^  the 
cDunrel  <Hi  the  other  (ide^  i;v^r  iaid,  thp 
laftrisientioned  reibludcH)  of  the  Qc^mitt^ 
imporfasd  that  it  ought  fiiib  to  be^  i^a4^  apr 
pear,,  that  the  cafe  ha4^  I^em.m^ii^ipiiyedta 
the  iheriffduring  the  pQ^. 

The  counfel  for  the  fitting  monber  i^, 
tjiey  could  not  prove^  that  notice  of  t^ 
miftake  had  been,  given  to.  the.,i]ieriffi  bull; 
theycontended, 

That  they  had  a  ri^t,  notsyithftanding, 
to  enter  upon  tlus  cafe  nov^;  tha|:  tfcare-. 
iplijtion  alluded  to  v^as  formed- by  the  Cqoi-} 
Daittee  ex  parte ^  upon  thp  ca/e  of  the  pctl? 
tioner  only,  occafioned  by  a  reqiipfl:  firopj 
bis;  cpuijfel  for  the  Committee's  d^:e6lions, 
as  to  their  own  modeof  priOce?di^g_;  \i);;ithput 
hearing  them,  and  vyithout  aay  intim^ou 
feoo).  the  Committee  tliaf  any  jjefplutjipijL 
was.  in.  contemplalion  wljiiicht  would  l?c 
l?indjl>g  upon  t^e  fitting  member.  He 
would,  indeed,  be.  ia  a  ftrange  fxlu^ioaj  ijf 
he  (hould  not  be  allowed  the  lam?  raeajj^ 

foy 


BEDFORDSHIRE.       379 

for  his    defence  as   had  been  employed 
againft  him. 

In  the  former  argument  the  opinion 
of;  the  Hpufe  had  been  prefled  upon  them, 
anjd  ther(?fore  they  reminded  the  Commit- 
tee^ that  when  St,  John's  petition  had  been 
prefented  to  the  Houfe,  it  was  rgefted  there 
upon  the  ground  that  he  would,  have  the 
benefit  of  it  before  the  Committee,  as  a 
matter  of  courfe  -,  They  faid  it  was  agreed. 
That  the  committee  were  to  decide  as  the 
flierifF  ought  to  have  done  -,  and  if  he  had 
thought  himfelf  competent  to  receive  the 
application  madp  by  the  petitioner,  the 
fitting  member  might  have  had  an  oppor- 
tunity of  bringing  forward  fimilar  cafes  for 
his  confidei:ation ;  but  having  done  other- 
wife,  it  would  have  been  abfurd  for  the  fit- 
ting member  to  have  offered  any  evidence 
to  him  of  a  miftake,  at  the  fame  time  that 
he  denied  his  authority  tq  correct  it ;  or  to 
have  produced  witnefles,  who,  as  he  eon- 
t^Qfitd^  pught,  not  to  be  heard ;  and  it  was 
ufelefe  when  thC;  majority  was  declared  to. 
be  in  his  favour.;  That  the  Committee 
mud  in  juflice,  prefume,  that  Mr.  St.  Johri 
2  knew 
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}mew  the  circumftances  of  his  cafe  and 
would  have  done  what  his  fituation  would 
have  required  of  him,  if  the  ftierifF  had  de- 
cided the  contrary  to  what  he  did ;  and 
therefore  they  would  not .  interpret  thdr 
refolution  fo  as  to  deprive  him  now  of  a 
defence,  which  he  could  not  and  ought  not 
to  have  made  before, 

The  counfel  for  the  petitioner  faid. 
That  all  they  contended  for  was  an  equal 
meafure  of  juftice,  that  one  party  might 
jiot  have  an  advantage  which  had  been  re- 
fiifed  to  the  other ;  That  it  was  inconfiftcnt 
in  thofe  who  admitted  that  the  Committee 
were  to  do  what  the  fherifF  ought  to  have 
done,  to  prefs  them  to  receive  e^dence 
which  they  did  not  offer  to  the  fherifF: 
The  Committee  had  decided  what  the 
fherifF  ought  to  have  done,  and  that  judg-. 
ment  ought  riot  to  be  impeached ;  now  the 
queflion  is,  what  the  party  ought  to  have 
done  5  —  Having  negledled  to  profFer  the 
evidence  to  the  fheriff,  he  is  precluded  from 
doing  it  now  by  the  refolution  of  the  court, 
^yhich  certainly  has  in  terms  a  reference  to 

botl^ 
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l)6th  parties  ;  That  it  could  not  be  faid  to 
have  been  made,  without  hearing  the 
counfel  for  the  fitting  member,  becaufe 
they  had  been  formally  afked,  whether  they 
defired  to  Ipeak  upon  the  queftion,  and  de- 
clined it ;  nor  was  there  any  peculiar  hard- 
fhip  falling  upon  the  fitting  member,  in 
being  reftrained  from  going  into  the  merits 
of  the  caufe  (which  this  cafe  led  to)  upon  a 
queftion  of  the  return  only.  As  to  the 
arguments  which  are  faid  to  have  been  ufed 
in  the  Houfe,  they  could  not  anticipate  the 
judgment  of  the  Committee  upon  their 
own  method  of  proceedings  but  Mr,  St< 
John^s  petition  had  been  reje6led  *  there, 
conformably  to  the  rules  of^  the  Houfe, 
which  never  receives  petitions  from  fitting 
members  on  their  own  eledliotis* 

When  the  Committee  met  on  the  day 
following,  the  counfel  were  informed  that 
the  following  refolutiort 

"  That  the  counfel  be  admitted  to 

*'  produce  evidence  relative  to  Thomas 

"  Eyre." 
liad  been  negatived. 

•  It  was  withdrawn,  not  rejedled.  Sec  p.  326. 

Here- 
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Hereupon  the  counfcl  for  the  fittirtg 
member  propofed  to  enter  upon  theevi* 
dence  of  a  miftake  in  the  poll-book,  which 
they  faid  was  not  within  the  rcftriftions 
laid  down  by  the  Committee,  This  was 
the  cafe  of  one  Edward  Bemiet,  who  hid 
voted  for  OJfory  and  St.  John ;  but  in  the 
poll-book  his  vote  was  entered  for  C)^jf 
only.  The  gentleman  who  fpdce  the  v^oids 
ftated  in  p.  359.  to  the  fherifF,  when  the 
cafe  of  Lugfden  was  prefled  upon  him  in 
the  grand-jury  chamber,  had  this  miftake 
f  articularly  in  view  at  the  time  when  he 
Ipoke.  He  had  heard  of  other  rhiftakes  of 
the  fame  fort,  but  at  that  time  knew  the 
circumftances  only  of  this. 

The  counfel  faid,  that  as  the  fitting 
member  would  certainly  have  offered  evi- 
dence of  this  miflake  to  the  fheriff,  if  he 
had  inquired  into  the  other,  they  now 
claimed  a  right,  confiflent  with  the  rule  of 
the  Committee,  to  produce  fuch  evidence 
to  them,  in  order  to  obtain  the  necefTary 
corre6lion  of  the  poll.  They  adnjitted 
that  both  the  check-books  agreed  with  the 
poll  .upon  this  vote. 

The 
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• '    The  counfel  for  the  petitioner  objefted 

to  any  inquiry  into  this  fuppofed  miftake, 

''alledging,  That   as  all  the  entries  of  the 

vote  agreed,  no  regular  evidence  of  their 

'^ror  xoukl  be  produced,  in  this  ftage  of 

the  caufe;  That  the  ftatufe  allows  inlpec- 

'tors  and  check-clerks  for  the  purpofe  of 

tefitifyiag  miftakes  in  the  poll,  and  there- 

•fo^e  the  miftakes,  if  any,  ought  to  appear 

4)y  a  comparifon  with  the  check- books. 

To  this  it  was  replied,  That  the  objeftion 
wa?  premature,  as  it  was  founded  in  a 
cdficlvifion  from  the  effedl  of  the  evidence, 
(of  which  alone  the  Committee  were  to 
:}udge  when  it  fhould  be  heard)  and  not  to 
"l!he  'e\fide!nce  iffelf,  the  materials  of  which 
•liad  not  been  ftated :  That  the  queftion 
'«ow  was,  whether  the  cafe  (hould  be  con- 
'  fidered,   of  which   their   could   be    little 
^^oubt  after  the    alteration  of  Lugfden's 
vote; — As   to  the  proofs,   none  had  yet 
'-%e&i  offered. 

The  Committee,  after  deliberating  on 
•the  ijttefti^n,  Refolved, 

«  That 
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«  That  the  counfel  be  admitted  to  prd* 
duce  evidence  relative  to  Bennef  s  vote/* 

The  firft  witnefs  called  was  the  votei* 
himfelf.  He  was  oyeftcd  to  by  the  coun- 
fel for  the  petitioner^  who  arguod,  that 
his  teftimony  was  not  competent* 

Firft,  On  account  of  intereft,for  although 
tlie  voter  has  no  fuch  pecuniary  intereft  as 
is  the  caufe  of  incompetency  in  other 
courts  of  juftice,  yet  every  voter  is  fup- 
pofed  to  be  intercfted  in  the  fupport  of 
the  party  he  efpoufes  j  it  has  been,  pften 
faid  by  Lord  Mansfield,  that  queftions  of 
evidence  always  depend  on  the:  fubjeft 
matter  to  which  it  is  applied  i  fuch  an 
objedion  as  this  could  not  arife  iii  'W'eft- 
minfter-hall,  becaufe  it  is  peculiar  to  the 
complicated  nature  of  an  election  petition, 
in  which  alone  the  confequences  of  efta-* 
blifliing  the  vote,  can  be  cofifidered  as 
interefting  to  the  voter^ 

Secondly,  The  pradtice  is  imiformly in  fa- 
vour of  the  objeftion^  The  Journals  do  not 
furnifli  a  fmglc  inftance  of  a  voter's  being 
received  as  a  witnefs  in  the  circumftances 
in  which  Bennet  ftands  ^  nor  can  any  cafe 

to 
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to  th§  contrary  be  produced  fince  thi^.  in- 
ilitution  of  the  new  judicature:  Nowi 
uniform  pradice  is  the  beft  evidence  of  the 
law.  It  is  nfual  jat  .eleflions  for  ^  voter, 
whom  the.fheriff  may  have  reje^ed,  to 
make  a  formal  tender* of  his  vote;,  but 
when  the  cgfe  comes  before  a  Committee, 
the  voter  is  never  produced  to  prove  that 
.  tender,  but  fome  indifferent  perfon  5  the 
reafon  of  this  may  be  learned  from  .the 
rples  that  guide  the  other  courts  pfjuftice. 
Lord  Hard wicke  faidj  that  where  there  was 
a  great  danger  of  pequry,  if  the  intereft  of 
the  witnefs  were  probable,  it  would  always 
lead  him  to  allow  the  objeftion  to  his  evi- 
dence *•  Suppofmg  in  this  cafe^  Bennet 
were  in  his  examination  to  fpeak  falfely^, 
it  WQuld  be  almoft  impoffible  to  convi6l 
him  of  perjury^  becaufe  in  defence  of  the 
lndi6lment  it  would  be  urged^  that  if  he 
is  admiffible  here^  the  evidence  of  the  poll 
and  check-books  united  is  not  conclulive : 

*  *  Perhaps  the  words  alluded  to  are  thofe  mentioned 
in  the  law  of  Nifi  Prius,  p.  286.  "  —  Unlefs  the  objec- 
tion. appeared  to  carry  a  ftrong  danger  of  perjury^  and 
fome  apparent  advantage  might  accrue  to  the  witnefs, 
he  was  always  inclined  to  let  it  go  to  the  credit  only." 

C  c  The 
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The  great  value  of  this  man's  vot6  to  th« 
fitting  member,  fhevrs  what  advantage  hit 
evidence  might  procure  to  hitrij  here  is 
therefore  a  temptation  to  pequry . 

Thirdly,  The  inference  to  be  ckawn  froni 
the  ftatutes  of  ele6tions,  affords  a  ibnong 
argument  againft  this  evidence,  which,  it  is 
faid,  is  to  contradift  the  entries  ift  all  the 
three  books.  The  Legiflature,  by  allowing 
check-books  to  the  parties,  muft  mean  not 
only  a  benefit  to  them,  but  dfo  to  intro- 
duce regularity  into  the  poll;  and  that  in 
cafes  of  doubt  they  are  not  ortly  to  rely  on 
the  minutes  of  their  own  €ferks>  but  like- 
wife  to  be  bound  by  them. 

The  ftatute  2  Geo.  II.  ch.  24.  provide* 
very  ftri6lly  againft  bribery,  and  the  pro- 
vifion  is  enforced  by  an  oath^  but  it  might 
be  eafily  evaded  by  the  opportiinity  which 
the  admiflion  of  this  evidence  would  give : 
Corrupt  the  voter  after  the  ele<5lion  to  re- 
tradt  his  vote,  and  no  penalty  will  be  in- 
curred. 

In  all  the  cafes  of  amendments  at  law, 
it  is  a  general  principle,  that  the  amend- 
ment of  a  written  inftrument,  fhould 
be  made  from  fome  other  written  hiftru- 

ment 
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)ittnt  of  equ^  authority ;  thus,  LugiHen's 
poll  was  amended  on  the  authority  of  the 
check-boc^s;  but  in  this  cafe,  thefe  con- 
firm the  prefoit  ftate  of  the  polL 

Befides  the  above  arguments  therse  is  a 
ftrong  one  ad  inconvenienti.  In  a  petitioh^ 
on  the  merits  the  ineotivenience  of  re- 
ceiiving  fuch  evidence  would  be  raonftrous ; 
it  would  open  every  vote  on  the  poU  to  a 
frefh  inquiry,  which  in  places  of  popular 
deftion'  wouW  render  the  duty  of  a  Com- 
mittee almoft  impra<aicable. 

Thefe  arguments  the  counfel  for  the 
fitting  member  anfwered  as  follows  : 

The  ground  of  intereftalledged  for  reje<ft- 
ing  this  evidence  is  trifling,  and  not  founded 
on:  wy  principle  in  law,  or  any  cafe  in  the 
reports  r  Whatever  fufpicion  it  might  raife 
of  the  wifafiefe's  credit,  it  can  found  no  6b- 
je£fion  to  his  competency.  The  true  tcft 
of  fuch  an  intereft  is  the  qoeliion  mcnti- 
oricd  by  Lord  Hardwicke  *,  "  Is  he  to  get 
or  lofe  by  the  event  ?"  The  voter  may  have 
no  further  concern  in  the  event,  than  a 

*  In  the  cafe  of  the  King  and  Bray,  Hardw.  Rep. 

359- 
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hundred  others  who  only  read  of  it  m  the 
public  papers. 

Where  a  right  of  voting  is  in  queflion^ 
a  voter  is  not  allowed  to  give  evidence.; 
but  this  arifes  from  a  juft  exception  to  his 
intereft,  refulting  from  the  lofs  or  gsdn  of 
a  perfonal  right ;  and  each  vote  conftitutes 
a  caufe  as  to  the  individual  voter,  in  which 
he  is  a  party.  The  prefent  inquiry  has 
nothing  to  do  with  the  right  of  voting,  and 
the  vote  of  Bennet  himfelf  is  abfblutefy 
fixed  on  the  poll,  his  right  being  iinquef- 
tioned. 

The  counfel  on  the  other  fide  could  cite 
no  cafes  in  their  favour,  but  there  are  two 
ftrongly  in  point  againft  their  argument, 
which  have  been  folemnly  determined  in 
the  King's  Bench.  One  is  the  cafe  of 
Mountain  and  Adkin,  where  the  queftion 
at  the  trial  was,  whether  tjie  plaintiff  or 
defendant  had  been  duly  ele6led  to  a  curacy 
in  Norwich:  The  defendant  contended, 
that  according  to  the  agreement  of  the  par- 
ties before  the  election,  the  right  of  voting, 
for  that  time,  was  to  be  allowed  to  re/i- 
dents  only,    and  that  of  thefe  he  had  a 

majority. 
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majority.  In  order  to  prove  this  agree- 
ment, he  called  witneflcs  who  were  r^fident 
cle6lors,  and  the  other  fide  objeded  to  their 
competency  on  account  of  intereft :  But 
the  judges  held,  that  as  the  queftion  arofc 
not  on  the  right  of  voting,  but  on  the 
agreement^  and  that  being  pro  bdc  vice  only, 
and  the  election  being  over,  they  were  com- 
petent witneffes,  having  no  intereft  as  to 
fuch  paft  eleiftion.  Lord  Mansfield,  in 
giving  his  opinion,  obferved,  that  tlie  rule 
of  evidence  with  refpeft  to  competency,  is 
generally  carried  too  far,  and  faid,  he  was 
inclined  to  follow  the  praftice  of  Lord 
Hardwicke,  who  in  doubtful  cafes  ufed  to 
reftrain  the  objeftion  to  the  credit  only  (E). 
The  other  cafe  is  that  of  the  King  and 
Bray^,  which  was  cited  and  relied  upon 
in  tfie  argument  of  the  above  cafe  5  There 
the  iffue  was  upon  the  cuftom  of  elefting 
the  mayor  of  Tintagel,  which  was  faid  to 
be  thus:  The  former  mayor  and  town- 
clerk  choofe  each  an  elifor,  which  two  eli- 
ibrs  fummon  a  jury,   who  t]e^  the  new 

♦  Hardw,  Rep.  358.  and  puller's  Nift  Prwc  f-^'- 

^772)  286.  fij'^^^^^-i  ^90. 
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mayor ;  to  prove  tlus  cuftom  one  of  thc^ 
two  elifors  was  called,  and  objected  to  as 
inccwnpetent,  on  account  of  his  intereft  to 
fupport  his  own  authority.  But  the  judges^ 
held,  that  as  his  authority  was  paft,  it  was 
no  ground  of  objeftion  to  his  ^ooipe^ 
tency  (F). 

Thefe  cafes  go  further  than  it  is  n^cef^ 
fary  to  contend  in  the  prefent  argum^ti 
and  the  Committee,  who  in  this  cafe  are  to 
decide  a  point  of  general  lav?,  ought  to  pay 
great  refpeft  to  decifions  made  on  fuch  au^ 
thority. 

As  to  the  praftice  alledged  from  the 
Journals,  it  fhould  be  remembered  that  the 
mode  of  examination  is  different  in  diia 
court,  from  that  which  formerly  prevailed 
in  the  Houfe  of  Commons,  from  whence 
the  praftice  is  cited :  There  witnejfles  were 
not  examined  on  oath,  and  it  would  have 
been  unreafonable  to  have  allowed  fuch 
evidence  to  be  given,  in  contradi6lion  to. 
that  which  was  upon  oath ;  but  when  the 
witnefles  fpcak  upon  oath,  that  reafon  ex- 
^^no  longer.  The  other  part  of  the  ar- 
gumem,  ox^,,^  ^^^^  ^j^^  ^^^^^^  of  perjury, 

and 


BEDFORDSHIRE,        391  / 

and  profpeft  of  advantage,  proves  too 
much;  it  would  go  to  prevent  any  othef 
voter  at  the  eledion  from  being  examined  • 
on  this  fubjedt,  for  to  ajl  of  them  the  fame 
objeftion  holds  in  an  equal  degree.  A 
witnefs  was  never  yet  rejefted,  from  an 
imagined  difficulty  in  convi£ling  him  of 
pegury  if  he  fhould  fpeak  falfe  ;  where  any 
fuch  cirqumftances  appear,  it  may  perhaps 
raife  an  obJQ6tion:to  his  credit,  but  no 
further. 

The  conclufion  attempted  to  be  drawn 
from  the  ftatute  18  Geo.  II.  ch,  j8*  is 
merely  fpeculative ;  it  is  more  confonant  to 
the  geniq:^!  proyifionsof  that  ftatute,  con- 
iidering  the  mifchief  it  was  intended  to 
prevent,  to  fuppofe  that  the  ufe  of  check- 
books is  to  controll  the.flierifF,  or  his  de-. 
puties,  without  any  particular  view  .to  the 
contingent  difpwtes  of  the  parties.  The 
argument  upon  the  bribery  aiQ:,  is  not  only 
<is^  applicable  to  every  other  voter  as  to 
3eni;iet,  but  it  is  denied  to  be  a  juft  notion 
of  the  law ;  it  certainly  is  bribery  at  com- 
pjon  law,  and  puniftiable  by  .fine  and  im- 
C  c  4  prifon-^ 
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prifonment,  to  corrupt  a  voter  after  a^ 
eleflion  for  the  purpofe  defcribed. 

The  fuppofed  inconvenience  of  admit- 
ting this  evidence,  cannot,  with  any  pro- 
priety, be  urged  againft  the  fitting  miem* 
ber,  w^ho  refifted  this  fort  of  inquiry,  be- 
fore it  was  authorifed  by  his  judges,  and 
brought  into  ufe  by  his  opponent/ 

The  Committee  having  deHberated  on 
the  queftion,  Refolved, 
■  '    "  That  the  evidence  of  Edward  Ben- 
"  net  be  not  admitted.''        " 

After  the  chairman  had  communicated 
this  refolution  to  the  parties,  the  fitting 
member's  counfel '  propofed  to  call  e>a- 
dence  to  prove  the  Cafe  of  Lavender  Boll, 
in  order  to  prevail  upon  the  Committee  to 
add  his  vote  to  their  poll.  The  circum- 
ftances  of  it  had  been  related  in  the  former 
part  of  the  caufe/as  part  of  the  fitting 
member's  evidence  upon  Lugfden's  vote  ^ 
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The  counfel  for  the  petitioner  obje6led 
to  any  inquiry  into  this  cafe  j  They  faid, 
it  could  not  be  done  without  confounding 
the  diftin6lion  between  the  merits  and  the 
return,  for  that  it  related  to  the  merits  of  the 
eleflion ;  That  the  fherifF,  as  returning  of- 
ficer, exercifes  both  a  judicial  and  a  mini- 
fterial  funftion  *;  in  the  former  charaftef , 
he  determines  upon  the  rights  of  the  elec- 
tors, in  the  latter  he  receives  their  votes  and 
returns  the  writs ;  this  miniftcrial  conduft 
therefore,  may  be,  and  generally  is*  con- 
ne£ted  with  the  return  only ;  but  to  revife 
any  part  of  his  judicial  capacity,  is  to  enter 
into  the  merits.  The  return  may  be  good, 

*  Judge  Blackftone  gives  the  following  dcfcription 
of  the  iIherifF*s  power  and  duty,  "  Thefe  are,  either  as 
f'  zjudge^  as  the  keeper  of  the  King's  peace,  as  a  w/- 
'*  niflerial  officer  of  thefuperior  courts  of  juftice,  or  as 
«<  the  King's  bailifF. 

**  In  his  judicial  capacity  he  is  to  hear  and  determine 
•*  all  caufes  of  40  s.  value  in  his  county-court ; — He  is 
**  likewife  to  decide  the  eleftions  of  knights  of  the 
**  {hire,— -of  coroners,  and  of  verderors^^  to  judge 
*^  of  the  qualification  of  voters,  and  to  return  fuch  as 
"  he  fliall  determine  to  be  duly  elefted. 
..*«  A^ . the  keeper  of  the  King's  peace,  &c."  See 
X  Comm,  343. 

although 
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although  he  was  palpably  wrong  in  judgik 
ment  upon  the  queftions  before  him;  but 
a  failure  in  his  minifterial  duty  generally 
occafions  a  bad  return.  Thus  in  Lugf-- 
den's  qafe,  the  ftieriff  had  nothing  to  do 
but  to  enter  an  eleftor's  vote,  which  hav, 
ing  not  done,  and  when  informed  of  his 
error,  ftill  refufing,  the  Committee  amende 
ed  it ;  becaufe  the  return  could  not  corre-i 
ipond  with  the  ele6lion  while  this  imiftake 
.  flood.  But  in  the  prefent  cafe  the  return 
may  correfpond  with  the  eleflion,  becaufe 
no  vote  was  admitted-  Perhaps  the  flieriff 
may  have  erred  in  his  judgment,  but  ftiU, 
he  having  jurifdiftion,  his  decifion  is  bind^ 
ing  as  to  the  return,  which  is  his  own  a6t ; 
whereas  in  Lugfden's  cafe,  the  Committee 
have  determined  that  he  had  no  authority 
knowingly  to  enter  a  vote  for  one  candi-? 
date,  that  was  given  for  another,  becaufe 
he  thereby  occafions  a  falfe  return. 

That  even  if  the  Committee  were  not  to 
fpllow  this  diftinftion,  they  would  fee  good 
reafon  to  approve  the  fherifF's  decifion  upon 
the  queftion  before  him,  according  to  the 
principles  which  are  eilablifhed  in  granting 

new 
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jiew  trials  in  Weftminfter-haU ;  That  the 
cafe  before  the  fherifF  refembled  an  appli- 
cation for  a  new  trial  in  order  to  admit 
frefh  evidence^  which  the  judges  never  al- 
low, unlefs  it  appears  that  the  party  could 
not  have  obtained  fuch  additional  evidence 
pn  the  former  trial :  That  if  an  applica- 
tion were  to  be  made  in  the  King's  Bench 
pn  the  ground  now  laid  before  the  Com- 
mittee,, it  would  be  refufed,  becaufe  the 
new  evidence  exifted  and  was  forth-coming 
at  the  firft  trial,  if  the  party  had  ufed  due 
diligence  to  obtain  it ;  the  parties  were  in- 
titied  to  infpedl  and  have  copies  of  the 
land-tax  aflTeflrnents,  and  Mr.  St.  John 
might  have  produced  the  right  duplicate 
when  the  vote  firft  became  the  fubjedt  of 
inquiry  before  the  fherifF. 

The  counfel  for  the  fitting  member  con- 
tended. 

That  it  was  impoflible  to  diftinguifh  this 
cafe  frqm  that  of  Lugfden ;  that  the  refo- 
lutions  upon  that  vote  dircftly  contradi£t 
the  pofition  of  the  oppofite  counfel,  that 
quejiiom  on  the  return  muji  be  independent  of 
3  /i&^ 
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the  exercife  of  the  Jheriff's  judicial  authority  j 
in  that  cafe  the  fherifF  exercifed  a  judicial 
authority ;  as  to  which  it  fignifies  little,  ac- 
cording to  the  petitioner's  counfel's  own 
diftinftion,  whether  it  be  employed  upon 
the  right  or  thtfaSl  of  voting ;  in  Boll's 
cafe  he  did  the  fame :  It  was  an  error  of 
judgment  in  each,  according  to  the  former 
refolutions  of  the  Committee.  The  IherifF 
having  adted  in  both  cafes  by  the  fame 
rule,  it  neceffarily  follows,  that  if  one  may 
be  reviewed  now,  the  other  may  likewife, 
becaufe  it  is  now  determined  that  his  rule 
was  wrong.  If  fuch  review  ftiould  lead 
into  the  merits  of  the  eleftion,  the  counfel 
for  the  petitioner  may  thank  themfelves  for 
it,  as  their  example  taught  the  way  to  fuch 
inquiries ;  but  certainly  Boll's  cafe  goes  no 
further  than  Lugfden's.  The  vote  of  the 
former  was  refufed  though  the  fherifF  had 
no  doubt  of  his  right,  becaufe  he  was 
thought  to  have  come  too  late ;  that  of  the 
latter  being  falfely  entered,  was  fo  conti- 
nued, becaufe  he  too  was  thought  to  have 
applied  too  late.  If  the  fherifF  had  no  au- 
thority to  refufe  the  application  for  Lugf- 

den. 
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den,  the  rcjefling  Boll  was  equally  without 
authority,  and  the  return  made  in  confes- 
quence,  mull  be  equally  defe6tive,  bccaufe 
contrary  to  the  number  of  votes  whofe 
right  was  not  doubted. 

The  cafe  put  of  a  motion  for  a  new  trial 
does  not  meet  the  argument  for  the  fitting 
member,  which  is,  that  the  trial  {if  it  may 
]&efo  called)  of  Boll's  vote  was  continued 
during  th?  whole  poll,  according  to  Lugf- 
den's  cafe,  and  therefore  the  new  evidence 
was  tendered  in  time  and  before  the  final 
determination ;  for  which  reafon  it  ought 
to  be  received  now. 

The  Committee  refolved, 
"  That  the  cafe  of  Boll  refers  to  the 
*^  merits  and  not  to  the  return." 

The  counfel  for  the  fitting  member, 
upon  being  informed  of  this  refoliition 
faid,  that  the  cafe  of  Harrifon,  which  they 
had  iikewife  intended  to'bring  forward,  and 
the  others,  were  under  the  fame  circum- 
ftances  as  that  of  Boll,  and  therefore  they 

would 
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Would  give   the   Committee  no  fiirthcf 
trouble. 

The  court  was  iheii  cleared^  and  the 
Committe  after  deliberation  determined^ 

"  T'baf  the  fitting  member  was  not  dut^ 
"  returned^  and^  T!bat  the  petitioner  ought  to 
y  have  keen  returned*. 

Which  refolutions  the  chairman  report-^ 
ed  to  the  Houie  on  the  fame  day  (i  Ji^j). 

The  return  was  amended  iii  the  Houie 
on  the  next  day,  after  whichy  the  drd^ 
ufual  in  fuch  cafeis,  was  made,  viz; 

"  That  the  honourable  St.  Andrew  St. 
**  John,  and  the  freeholders  of  the  county 
"  of  Bedford,  be  at  liberty  to  petition  this 
"  Houfe  to  queftioii  the  eleftion  of  the 
"  right  honourable  Robert  Henley  Ongleyj 
"  Lord  Ongley  in  the  kingdom  of  Ireland, 
"  within  fourteen  days  next,  if  they  think 
«  fitf." 

Mr.  St.  John  j>refented  a  petition  ac- 
cordingly on  the  feventh  of  July  :J:,  which 

♦  Votes,  I  Julyi  p.  329.  t  Votes,.  ^July* 

P-  JSi-  X  Votes,  p.  378; 
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HVas  ordered  to  be  taken  into  confideration 
Oftober  1 2  5  being  the  day  which  had  been 
before  appomted  for  confidering  that  of  the 
freeholders,  who  in  the  beginning  of  the 
feffion  petitioned  againft  the  election  of 
Mr.  St.  John. 

The  appointment  of  a  day  for  this  pe- 
tition occafioned  a  debate  in  the  Houfe, 
A  refolution  bad  pafied  on  the  21ft  of 
June,  to  try  no  more  eledlion  petitions  in 
the  feffion,  after  the  hearing  of  that  from 
Hereford  *  :  This  period  expired  on  the 
fame  day  in  which  the  Bedfordfhire  return 
was  amended,  and  leave  was  given  to  Mr. 
St.  John  to  petition. 

The  debate  was  occafioned  by  a  motion 
to  take  his  petition  into  confideration  on 
the  2  2d  of  July,  feveral  members  con- 
tending, that  the  peculiar  hardfhip  of  his 
cafe,  intitled  him  to  have  his  petition  heard 
in  the  courfe  of  the  feffion.  On  the  other 
fide,  the  foregoing  refolution  was  held 
forth  as  conclufive  againft  the  motion : 
To  which  it  was  replied,  that  this  refolu-* 

i-  *  Votes,  p.  262. 

tion 
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tion  related  only  to  the  petitions  then  de* 
pending,  and  could  not  operate  upon  thofe 
which  might  arife  from  events  fubfequent 
to  the  time  of  paffing  it ;  upOn  which  the 
Houfe  muft  neceffarily  exercife  its  difcre- 
tion  according  to  circumftances :  But  the 
debate  concluded,  by  referring  the  petition 
to  the  day  above-mentioned.  :\ 
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PAGE  ^24.  (A),  This  refolution,  as  fet  forth  in 
the  votes  of  this  da)^,  is  as  follows :  '*  Several 
petitions,  complaining  of  undue  eleftions  and  returns, 
being  offered  to  be  prefented  to  the  houfe," 

«  Refolved, 
•  **  That  whenever  feveral  petitions,  complaining  of 
?'  undue  elections  or  returns  of  members  to  ferve  in 
*'  Parliarpent,  fliall  at  the  fame  time  be  offered  to  be 
f^  prefented  to  the  Houfe,  Mr.  Speaker  {hall  direft 
5'  fuch  petitions  to  be  all  of  them  delivered  in  at  the  tabic 
"  where  they  fhall  be  claffed  and  read  in  the  following 
*'  iH^detf  viz.  Such  petitions  as  complain  of  double 
'*  returns  in  the  firft  clafs ;  Such  as  complain  of  the 
*^  eleflion  or  return  of  members  returned  to  ferve  for 
"  two  or  more  places,  in  the  fecond  clafs  ;  Such  as 
^^  complain  of  returns  only  in  the  third  clafs;  Ancl 
"  the  refidue  of  the  faid  petitions,  in  the  fourth  clafs  : 
"  And  the  names  of  the  places  to  which  fuch  petitions 
*^  (contained  in  the  firfl  clafs,  if  more  than  one)  (hall 
"  relate,  fliall,  in  the  firft  place,  be  written  on  feveral 
"  pieces  of  paper  of  an  equal  fize,  and  the  fame  pieces 
*'  of  paper  fhall  be  then  rolled  up,  and  put  by  the  clerk 
D  d  «  into 
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<«  into  a  box  or  glafs,  and  then  publicly  drawn  by  the 
<<  clerk  ;  and  the  (aid  petitions  (hall  be  read  in  the  or- 
'^  der  ii>  which  the  faid  pamcs  (hall  be  draytrn :  And 
«  then  the -like  metho<if  (hall  be  obferved  with  refped 
**  to  the  fe vcral  petitions  contained  in  the  fecond,  third, 
f*  and  fourth  clafles  refpeftivcLy." 

The  firft  feffion  in  which  the  ftatute  ip  Geo.  HI. 
ch.  i6.  (called  Grenville's  bill)  took  place,  was  that 
m^lich  began  Nov.  13,  1770;  but  there  being  few  elec- 
tions, and  ftill  fewer  contefts,  occafioned  by  the  acci- 
dental vacancies  during  a  Parliament,  the  ncceflity  of 
fome  regulation  of  eledion  petitions,  did  npt  occur 
till  after  the  general  eIc£Uon  next  following  :  But  in 
the  firft  fei&pn  of  the  new  Parliament  called  in  1774, 
it  foon  appeared  nece(rary,  and  was  recommended  by  the 
Speaker  to  the  Houfe,  in  order  to  avoid  the  coniufion 
which  the  great  nuthber  of  petitions  would  have  created 
in  their  proceedings.  Accordingly,  on  the  firft  day  of 
petitions  in  this  feffion  (6  Dec.  1774)  ^^^^^  feveral  had 
been  read,  the  following  entry  appears  in  the  Journal  ♦ : 

'*  And  feveral  other  petitions,  complaining  of  un- 
**  due  eleftions  and  return?,  being  offered  to  be  pre- 
"  fented  to  the  Houfe  at  the  fame  time;  and  Mr. 
•*  Speaker  having  recommended  to  the  Houfe,  to  con- 
'*  fider  what  was  fit  to  Be  done  upon  that  and  fimilar 
««  occafions,  and  to  eftablifh  fome  proper  order  relative 
*'  to  the  method  of  delivering  in  the  faid  petitions, 
"  Refoived,         ' 

**  That  whenever  more  than  one  petition,  complain- 
**  ing  of  an  undue  eledion  for  the  fame,  or  for  diffc- 
*'  rent  places,  (hall  at  the  fame  time  be  offered  to  be 
♦*  prefented  to  the  Houfe,   Mr.   Speaker  (hall  direil 

•  a^Joura.  16. 
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^.  fuch  petitions  to  be  all  of  them  delivered  in  at  the 
*'  tabje }  And  the  natnes  of  the  counties,  cities,  bor 
**  roughs,  or  places  to  which  fuch  petitions  fhall  rc- 
^'  late,  fliajl  be  lyritten  on  feveral  pieces  of  paper  of  an 
*^  equal  fize,  and  the  fame  pieces  of  paper  (hall  be 
**  then  rolled  up,  and  put  by  the  clerk  into  a  glafs  or 
*^  box,  and  their^blicly^drawn  by  the  clerk ;  and  the 
^'  faid  feyeral  petitions  ftiall  be  read  in  the  order  in 
♦>  which  the  faid  names  fhall  be  drawn  refpefiivcly/' 

This  order  was  direited  to  be  followed  in  the  next 
feffion,  with  refpoft  to>^«/2v^rf;pe^ion^ *.  1q  tbejbey' 
ginning  of  the  new  Parliament  :c6llcd  in.  ^780,  it  re- 
i:eived  a  new  form  :  The  entry  in  the  JournaHf  of  the 
yth  of  November  is  as  follows  : '   f       .  ^^.     *♦ 

"  Several  petitions,  complaining  ol^  lAlAdir^Ie^tJiftns 
•^  and  returns^  being  offered  to  be  prefented  to*%e 
•*  Houfe',  ^ 

^  Refolved  Nemine  contradicente^       ^^  '  '**•• 

*'  That  whenever  feveral  petitions,  compliirilft^  of 
<^  undue  eleftions  or  returns  of  members  to  ferve  in 
•*^  Parliament,  fhall,  at  the  fame  time,  be  offered  to  be 
"  prefented  to  the  Houfe,  Mr.  Speaker  fhall  direct 
^'  fuch  petitions  to  be  all  of  them  delivered  in  at 
**  the  table,  where  they  fhall  be  claflTed,  and  read  in 
**  the  following  order,  viz.  Such  petitions  as  complain 
^  of  doubfe  r^*turns,  in  the  firfl  clafs  5  Such  as  com* 
"  plain  of  the  «le£tion  or  return  of  members  returned 
**  to  ferve  for  two  or  more  places,  In  the  fecond  clafs  ; 
"  Arid  the,  refidue  of  the  faid  petitions,  in  the  third 
**  clafs :  And  the  names  of  the  places— &c/*  as  in 
the  order  before  recited  of  the  loft  fejfton. 

*  33  Journ.  407,  \  38  Journ.  11, 


404  NOTES. 

In  the  fef&on  next  following,  the  fame  order  » 
above-mentioned  pafied,  confirming  the  former  in  tCt 
fpe£l  of  renewed  petitions  ♦.  Soon  after  (he  meet- 
ing of  the  prefent  Parliament,  it  was  thought  necelTary 
to  maice  a  new  fubdivifion  in  (he  dafles  of  petitions^ 
18  before  ftated, 

Thefe  modes  of  arrangement  rdalf  ^ly  to  the  orl 
der  in  v^ich  petitions  aw  to  be  nad^  when  ieveral  are 
delivered  togejther;  ityc  name  which  the  Ho«|(e  may 
choofe  to  give  to  the  fufojed  of  each,  cannot  be  fuppofed 
fo  opeimtr  furtfifir  than  is  necefiary  to  direft  dieir  pro- 
ceeding in  this  refpe6|: ;  For  it  wpiild  be  contrary  to 
the  words  gnd  fpiiHt  of  the  ftat.  lo  Geo.  III.  to  give, 
\^j  thefe  orders,  any  ioftruSipns  of  duty  to  the  elec^ 
tioa  Commit^es^  whofe  jiirifdi<5iioii  over  petitions  i$ 
independei^t  of  the  Houfe,  and  conclufive  ^pon  the 
queftion.  Nor  can  it  be  intended  for  this  purpofe,  a| 
is  plain  fron)  the  prance  |n  cafe  of  the  ddiyery  of  one 
petition  otily>  and  in  the  cafe  of  prefenting  mw  peti- 
tions in  feffions  fubfequent  to  the  firil  of  a  Parliament  | 
in  which  the  above  orders  do  not  operate, 

I  have  not  been  able  to  difcover  with  certainty  wh^n 
the  Houfe  began  to  diftinguifli  between  the  return  and 
the  merits  of  an  eleftion,  in  the  trial  of  petitions  :  The 
general  order  of  inftrucilons  to  the  old  Committees  of 
privileges  and  eleftions,  contained  no  reference  for  this 
purpofe  ;  the  only  diftinftion  made  in  that  order,  was 
that  for  giving  a  preference  to  the  cafes  of  double  re- 
turns. But  it  has  been  ufual,  fpr  more  than  a  century 
paft,  to  make  fpecial  references  of  petitions  to  thof^ 
Committees,  when  the  circjimftances  of  the  cafe  wera 
thought  to  require  it ;  as  in  the  cafe  of  Clithero,  ia 

•  38Jottrn.  594. 
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ijoSy  (isJoum.  232.)  and  the  cafe  of  Steyning  irt 
iyii,  (17  Journ.  117.)  "  to  hear  the  merits  of  the  re- 
turn firft/'  In  the  cafe  of  Wigan,  in  17 13,  (17  • 
Journ.  493.)  **  to  examine  firft  into  the  manner  of 
figning  the  petition,"  and  in  a  great  variety  of  cafes. 
However,  the  former  mode  of  referring  petitions  can 
have  no  influence  up6n  the  prefent,  any  more  than  the 
former  mode  of  trying  them  j  the  Houfe  then  afted  diC*' 
cretionaliy,  now  it  tiiuft  ((jiioi^  a  method  prefcribed  by 
the  law  of  the  land. 

Before  I  quit  thife  filbjcf^,  it  may  be  proper  to  ex- 
plain how  it  happenedj  that  the  cafes  of  Pontefradt  and 
Ipfwich,  were  appointed  to  be  heard,  before  thofe  of 
Mitchell  and  Downton,  which  were  double  returns : 
For  though  there  is  now  no  order  for  the  priority  of 
hearing  cafes  of  double  returns*,  yet  the  Houfe  has 
followed  the  antient  coUrfe  in  this  refpe<St  i  So  i(  would 
have  happened  in  thefe  two  cafes,  had  not  the  parties' 
^hemfelves  intimated,  that  they  could  not  be  prepared 
by  the  time  intended  to  be  fixed  for  the  hearing  of  the 
firft  petitions  of  the  feffion  j  the  parties  in  the  two  firft^ 
being  prepared,  took  their  ftatlon  of  precedence,  that 
ho  time  might  be  loft. 

P»  326*  (B.)  The  fame  opiniori  prevailed  in  the  cafe 
of  Morpeth,  in  1774:  There  were  four  candidates} 
One  candidate  and  his  friends,  had  prefented  petitions 
iagainft  the  return^  for  the  confideration  of  which,  a 
day  was  appointed  ^  afterwards,  another  candidate  and 
his  friends*  petitioned  upon  the  merits  of  the  ele£Uon, 
and  thefe  petitions  were  ordered  to  be  taken  into  con- 
fideration on  the  fame  day  with  the  former :  But  before 

*  See  1  Doug.  £le6t  48^  49. 
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that  day,  a  motion  was  made  for  feparating  the  claims 
of  the  parties  and  their  petitions,  by  putting  off  the 
petitions  upon  the  eleSfion  to  a  fubfequent  day  ;  which 
after  a  debate  (and  divifion  on  one  part  of  the  queftion) 
was  carried  *. 

P.  327.  (C.)  When  1  heard  this  argument,  itfeem- 
ed  to  me  fallacious^  and  I  have  been  confirmed  in  my 
opinion  by  fubfequent  reflexion.  The  great  difference 
between  the  prefent  and  former  jurifdiftion  and  prac- 
tice of  the  Houfe,  upon  thefe  occafions,  has  been 
(lightly  mentioned  in  p.  405.  Note  (A.) ;  from  this 
difference  it  follows,  that  any  refolution  of  the  fort 
contended  for,  can  have  no  other  effeft  upon  the  elec- 
tion Committee  than  that  of  (hewing  the  opinion  of 
the  Houfe,  declared  extrajudicially^  which  has  no 
more  bincing  force,  than  a  refolution  of  th«  Houf^  of 
Lords  for  the  fame  purpofe.  It  feems  to  me  that  no 
petition  ought  to  be  referred  to  an  ele£tion  Committee, 
or  to  occafion  a  ballot,  but  fuch  as  is  defcribed  by  th^ 
ftat*  10  Geo.  III.  and  upon  which  the  Houfe  exercifes 
no  other  difcretion  than  that  which  forms  require  ;  and 
likewife,  that  no  reference  (hould  be  confidered  by 
thofe  Committees  as  binding,  but  fuch  as  that  a£l  makes 
the  foundation  of  their  jurifd.idion. 

The  Houfe  itfelf  appears  to  have  confidered  the  fub- 
jeS  in  this  view,  by  a  refolution  in  the  beginning  of 
the  Parliament  of  1774,  the  entry  of  which  in  the 
Journal  is  as  follows : 

(An  eleftion  petition  being  prefented)  "  The  Houfe 
**  was  moved,  that  an  a6l  made  in  the  loth  year  of 
•'  his  prefent  Majcfty,  intitled,  ^  An  Aa  to  regulate  the 

*  35j9wn,  6», 
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*•  trials  of  controverted  eledlions^  or  returnt  of  memhfrs 
'*  toferve  in  Parliament^'  might  be  read. 

"  And  the  fame  being  read  accordingly^ 
«  RefolvW, 

"  That  according  to  the  trtie  conftrudiioh  of  ths 
*'  faid  aftj  whenever  a  petition,  complaining  of  an 
**♦  undue  ele£lion  or  return  of  a  member  to  ferve  in 
"  Parliament,  fliall  be  offered  to  be  prefented  to  the 
**  Houfe,  within  the  time  limited  by  the  order  of  th6 
"  Houfe  for  qUeftioning  the  returns  of  members  to 
**  ferve  in  Parliament,  the  faid  petition  fliall  be  deli-*. 
<*  verdd  in  at  the  table^  and  read^  without  a  quejiion 
*'  being  put  thereon  *.'* 

Thofe  who  contended  ^  for  referring  the  petition  in 
queftion,  for  the  purpofe  mentioned,  would  perhaps  in 
the  event  have  been  deceived  in  their  expedlations.  This 
Committee  in  fa£l  rejefted  two  points  of  Lord  Ong- 
ley's  petition.  By  the  refolution  ftated  iq  p.  376.  it 
appears,  that  they  muft  have  judged  of  their  compe-^ 
tency  to  enter  upon  thofe  parts  of  it,  though  the  Houfe 
had  referred  to  them  the  whole  petition  as  againft  the 
return  only,  ^his  power  is  a  neceffary  confequence  of 
the  jurifdiSion.  The  firft  argument  in  the  caufej  on 
the  part  of  the  fitting  member,  had  very  much  the  ap- 
pearance of  a  plea  to  the  jurifdidion,  founded  in  the 
impropriety  of  the  refolution  of  the  Houfe  ^  but  it  was 
not  on  that  account  difcountenanced  by  the  Com*!' 
mittiee  :  Nor  does  it  at  all  follow  from  their  deciiion^ 
that  they  were  guided  to  it,  by  the  vote  of  preju-* 
dication  in  the  Houfe. 

The  Houfe  formerly  epuldj  and  often  did,  refer 
parts  of  petitions  to  die  Commiuees  of  privileges  and 

•     *  See  35journ.  16. 
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cleitions;  but  they  cannot  follow  this  courfe  how; 
When  an  eledion  petition  is  read,  a  day  muft  be  ap- 
pointed for  ballotting  for  the  feleft  committee  to  try 
it*  This  inftanCe  alone  is  fufficient  to  illuftrate  the 
obfervation  above  made,  that  the  power  I  am  con- 
tending for  is  a  neceffary  confequence  of  the  nev^ 
jurifdiSion. 

.  The  argument  ufed  by  the  counfel  for  the  petitioner 
in  p.  337.  *  that  the  oath  binds  them  to  try  the  matter 
of  the  petition,'  is,  in  the  f^hfe  in  which  they  urged 
it^  equally  applicable  to  juries,  when  fworn  to  try  the 
iffue\  who,  notwithftanding^  are  very  well  fatisfied 
with  the  difcharge  of  their  duty,  when  they  give  them 
felves  no  Concern  about  the  iflue,  if  the  judge  (hould 
inform  them  that  in  law  they  ought  not  to  try  it.  But 
it  feems  to  me,  that  according  to  the  true  conftrudion 
of  the  oath,  the  petition  would  be  trled^  and  the  duty 
would  be  fully  difcharged,  confcientibufty  as  well  as 
legally,  by  declining  to  enter  upon  the  matter  of  a  pe- 
tition, if  the  members  fhould  be  of  opiniofi  that  it  was 
not  in  point  of  law  fit  for  their  confideration. 


P^  334  (D.)  By  the  third  feafioif  orftat.  7  and  8 
WilLIH.  ch.  25.  It  is  enaded.  That  in  cafe  a  poll 
Ihall  be  required  at  a  county  eleftion,  "  the  {herifF,  or^ 
in  his  abfence,  his  underftierifFwith  fuch  others  as  (hall 
be  deputed  by  him,  fliall  fofthwitb  there  proceed  ta 
take  the  faid  poll,  in  fome  open  or  public  place  or  places, 
by  the  fame  flieriff,  or  his  underflierifF  as  aforefaid  in 
his  abfence,  or  others  as  aforefaid,  appointed  for  the 
taking  thereof.  And  for  the  mofe  due  and  orderly  pro^ 
ceeding  in  the  faid  poll,  the  faid  (herifF,  of,  in  his  ab^ 
jfence  his  undcriherifF  or  fuch  as  he  fhall^  depute,  fhall 
4  appoint 
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dppoint  fuch  number  of  clerks  as  to  him  fiiall  feem  meet 
and  convenient^  for  taking  thereof:  Which  clerks  (hall 
all  take  the  fatd  poll  in  the  prefehce  of  the  faid  iheri^ 
or  his  undcrfiierifFj  or  fuch  as  he  fliall  depute.  And 
before  they  begin  to  take  the  feid  poll,  every  clerk  fo 
appointed^  fliall  by  the  faid  IherifF,  or  his  underflieriff" 
as  aforeiaid,  be  fworn  truly  and  indifferently  to  take  die 
fame.  poU^  and  to  fet  down  the  names  of  each  fre^hotder^ 
and  ("be  place  of  his  freehold,  and  for  whom  he  (hatl 
poll ;  and  to  poll  no.  freeholder  who  is  not  fworn,  if  for 
required  by  the  candidates  or  at»y  of  tbcm:  (which 
oath  of  the  faid  clerks,  the  faid  fheriiF^  or  hh  under* 
&erif{^  or  fuch  a^  he  (hall  deptite,  are  hereby  impow- 
ered  to  adminifter  j  And  the  flieriff,  •or  in  hh  abfenee 
his  under&erifF  as  aforefaid,  (kail  appoint  for  6ach  can<^ 
didate  fuch  One  peifon  as  (hall  be  nominated  to  him  by 
each  candidate,  to  be-infpefl^rs  of  every  clerk  wha 
(hall  be  appointed  for*  taking  the  poll/' 

This  provifion  is  enforced  by  the  fevcnth  feftion  of 
ig  Geo.  II.  cb.  1 8«  which  requires  a  cefrtain  numbef^^ 
of  booths  to  be  ere&ed  for  taking  the  eledlion;  and  by 
kdi.  9-  "  Th6  (herifF,  or  in  his  abfence^&c.  i^as  before) 
(hall  allow  a  cheque-book  for  every  polUbook,  for  each 
candidate,  to  be  kept  by  thtir  refpedHve  infpeSors,  al 
every  place  where  the  poll  (ball  ht  taken  pr  carried  on.'* 

P.  389.  (Ew)  This  cafe  was  determined  in  Michael- 
mas term,  1 783.  The  claims  of  the  parties  had  been  di- 
rected by  th^  court,  t6  be  tried  upon  the  iflfue,  *«  If^ich 
of  them  had  been  duly  eUeted-y'  At  the  trial,  the  defcrf^ 
dant  admitted^  tbat^  in  faA,  a  m^ority  had  ele£)ed  thtf 
plaintiff;  but  contend^,  that,*  according  to  an  agree* 
ment  of  the  parties  before  ^  election,  the  right  of 

voting 
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Yoting  was  confidered  for  that  time,  to  be  in  rejidents 
only,  and  that  of  thedi  he  had  a  majority.  The  judg« 
4tyt6btA  tfajK  defendant's  witnefies  as  incompetent  from 
intereil;  but  on  a  toodon  for  a  new  trial  in  the. court  of 
King's  Bench  dgainft  the  judge's  deeifion,  all  thd 
judges  there  ^eed  (diough  they  diflfered  upon  other 
ooniiderations^  as  t6  the  propriety  of  granting  a  new 
tirial)  that  the  witnefies  were  competent;  that,  the 
de^on  being  over,  and  the  a^etfment  pro  hac  via 
only,  they  had  no  intereft  but  fuch  as  related  to  their 
future  right  oh  another  ele^on^  with  which  dieir  paft 
rig^t  had  no  cdnne6tion»' 

The  counfel  who  fupported  diis  fide  of  the  queftioif, 
relied  upon  the  cafe  6f  the  King  and  Bray,  which  they 
Cited  from  Ae  law  of  Nifi  Prius  *•  Mr.  Juftice  BuUer 
in  deliverilig  his  opinion,  faid,-  ^'  The  rule  laid  down 
by  Lord  Hardwicke^  in  tliat  cafe,'  fhould  be  ^ways  fbU 
lowed,  viz.  Th^  if  the  intereft  be  doubtful^  the  objec- 
tion goes  to  die  iredit  only  ;  and  diis  rule  extends  to  all 
cafes,  where  it  is  unfcertain  whether  there  is  an  inte- 
reft." Mr.  Juftice  Afhhurft  who  had  tried  the  caufe^ 
retraced  his  former  opinion.  Lord  Mansfield  faid, 
*'  Competency  in  our  law  has  been  carried  to  an  ex- 
travagant length ;  as  in  the  cafes  of  commoners  and 
others,  where  the  intereft  is  hardly  difcernible :  I  would 
not  draw  this  line  tighter,  but  incline  to  the  rule  of 
Lord  Hardwicke ." 

The  words  of  Lord  Hardwicke,  ftated  in  the  book 
above  referred  to  are  thefe,  "  In  doubtful  cafes,  he  faid^ 
it  was  his  cuftom  to  admit  the  evidence,  and  to  give 
fuch  direftions  to  the  jury  as  the  nature  6f  the  cafe 
might  require^" 

•  Edit.  177^4  p.  286# 
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P.  390.  (F.)  Lord  Hardwicke,  in  p.  360.  of  the  Re- 
ports of  Cafes  in  his  time,  fays,  (after  diftinguifhing  be- 
tween an  office  and  an  authority  in  the  Elifor's  cafe) 
"  I  know  no  inftance,  where  a  man  by  having  a  bare 
authority,  which  gives  him  no  intereft,  will  be  hindreii 
from  being  a  witnefs,  if  he  is  not  a  party  in  the  caufe  ; 
To  a  bailiff  who  executed  a  writ  maybe  a  witnefs,  if  he 
is  not  a  party;  but  an  office  always  gives  an  intereft,— > 
If  we  fhould  allow  of  fuch  dodrine,  (/.  e.  that  the  being 
fubjeSf  to  an  information  affiled  the  witnefs* s  competency) 
it  would  go  too  far ;  for  it  is  daily  experience,  that  per- 
fons  who  have  executed  offices  in  corporations,  when 
that  office  has  been  afterwards  called  in  queftion,  have 
been  allowed  as  witnefles  to  prove,  if  it  depends  on 
cuftom,  what  has  been  ufually  done ;  Yet  they  are  liable 
to  informations  in  quo  warranto^  if  the  cuftom  fliould 
not  warrant  the  office-—." 
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TTic  Committee  was  chofen  on  Thurfday,  the  i  ft  of 
July,  and  confiftcd  of  the  following  Members  ; 

Sir  Herbert  Mackworth^  Bart,  Chairman, 

Robert  Smith,  Elij; 

Lord  Milford. 

James  Amyatt,  Efq; 

Sir  John  Trevelyan,  Bart. 

Sir  John  Jarvis,  K.  B. 

George  Jennings,  Efq; 

Sir  William  Moldworth,  Bart, 

Philip  York,  Efq; 

Daniel  Pulteney,  Efq; 

TVflliam  Pochjp.,  Efq; 

Francis  Annefley,  Efq; 

'JThomas  Aubrey,  Ef<|} 

Nominee, 
Of  the  Petitioner  J 
Sir  Jofeph  Mawbey,  Bart,  : 

Of  the  Sitting  Member^ 
John  Mortlock,  Efq; 

Petit  I.ONER, 
§ir  Robert  Smyth,  Bart, 

Sitting  AfemheKy 
Chriftopher  Potter,  Efqj 
Counsel, 
For  the  Petitioner j 
'  ISflr.  Piggott  and  Mr.  Graham, 

For  the  Sitting  Member. 
Pon,  Mr.  Erflcine  and  Mr.  Mingay, 


:  [    415    3 

{ 

T  H  e 
C         A         S         E 

Of  the  BOROUGH  of 

THE  petition  alledged,  That  at  the 
laft  eleftion  for  the  borough  of 
Colchefter,  Sir  Edmund  Affleck,  Bart. 
Chriftopher  Potter,  E/q;  and  the  petitioner 
were  condidates  3  that  the  petitioner  had  ^ 
the  majority  of  legal  votes^  but  that  the 
mayor,  from  partiality  to  Mr.  Potter,  illc- 
^  gaily  rejefted  rightful  votes  for  the  peti- 
tioner, and  admitted  illegal  votes  for  Mr. 
Potter ;  That  Mr.  Potter,  by  thefe  means, 
and  alfo  by  bribery,  had  procured  himfelf 
to  be  unlawfully  returned.  5'  And  that  a 
•*  Commiffion  of  bankrupt  was  iffued 
^  againft  the  faid  Chriftopher  Potter,  on 
if  the  17th  of  April  1783,  and  he  was 

tt  there- 
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**  thereupon  found  and  declared  a  haiikw 
**  rupt ;  and  on  the  fecotid  day  of  the 
*'  month  of  May  following,  an  affignmen^ 
*^  of  all  his  eftate  and  effefts  whatfoevcr 
'*  was  made  for  the  benefit  of  his  credit 
*'  tors ;  And  that  at  fuch  time  the  faid 
^'  Chriftopher  Pqtter  had  no  freehold  eftate 
^'  whatfoever ;  and  from  the  eftate  and  ef? 
^V  fcdis  of  the  faid  Chriftopher  Potter,  the 
"  petitioner  is  informed  no  more  than  two 
^*  fliillings  and  fix-pence  in  the  pound  has 
^  bem  paid  to;  his  creditors  j  And  for  theft 
^reafons*,  the  petitioner  begs  leave  to 
!^-rcprefent  to  tisc  Houfe,.  that  the  (aid 
"  Chriftopher  Potter  had  not,  at  the  time 
^  of- the  faid  elcftion,  fuch  an  eftate  in  Jaw 
^  or  equity,  fpr  his  own  ufe  and  benefit, 
^'^  of  and  in  lands,  tenements  or  heredita- 
i^  ments,  cs  qualified  him  to  be  eledled 
**  and  returned  to  ferve  as  a  member  for 
-  *  the  faid  borough,  accjcu'ding  to  the  law 
**  in  that  behalf  made  and  provided,  and 
^  that  the  faid  Chriftopher  Potter  was  not 
^^  capable  of  being  eledled  and  returned  -f-/* 

,   ♦  The  reader  will  fee  in  the  courfe  of  the  caufe,  thq 
fcafon  for  copying  this'part  of  the  petition  at  length. 
'  *        I  Votes,  May  25.  ^.  24, 

Their 
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*rhere  is  no  refdlution  of  the  Houfe  0^ 
tommons  of  the  right  of  eleftioA  in  Col- 
chefter :  In  the  feveral  controverted  elec- 
tions that  have  happened  fince  the  year 
1628,  the  parties  haVe  agreed  upon  this 
point.  The  ehtries  in  the  Journals  of 
thefe  agreements  were  mentioned  to  the 
Committee  by  the  counfel :  The  firft  is  in 
it  Joum*  536.  on  28  march  1696.  "  It 
tvas  agreed  to  be  in  the  fwom  burgefles  not 
receiving  alms:"  On  27  January  171  o-i, 
in  16  Joum.  470-  "  — -  in  the  mayor,  alder- 
men, common  council  and  burgefles:"  On 
6  may,  1714.  in  17  Joum.  616^  *' -^  iti 
the  mayor,  aldermen,  common  council  and 
free-burgefles  not  receiving  alms"  (A.)  No 
queftibn  arofe  in  this  eaufe  upon  the  right  oi 
deftion. 

The  due  eleftioh  of  Sir  Edmund  Affleck 
was  admitted  by  both  parties. 

The  numbers  on  the  poll  for  the  feveral 
candidates,  were 

For  Affleck         665 
Potter  425 

Smyth  416 

At  the  cledlion,  Mr-  Potter  was  formally 

tailed  upon  to  fwear  to  his  qualification, 

£  e  and 


4i8  CASE      VI. 

and  he  delivered  in  a  paper  containing  ait 
affidavit  of  a  fufficient  eftate,  fvvom  before^ 
the  mayor. 

The  counfel  for  the  petitioner  in  open- 
ing his  cafe,  flated,  That  they  intend^  to 
prove  that  feventy  three  bad  votes  had  been 
admitted  on  Potter's  fide,  and  thereby  to 
give  their  client  a  great  majority  on  the 
poll.  They  faid  they  would  forbear  to 
enter  into  particulars  upon  that  point  ia 
the  opening,  becaufe  they  h,oped  to  fecure 
the  feat  to  the  petitioner,  by  proceeding 
firft  of  all,  upon  the  charge  in  the  petition 
aga'mft  the  fitting  member's  qualification; 
That  in  the  profecution  of  this  charge,, 
they  ftiould  prove  him  to  be  incapable  of 
fupporting  his  eleftiori,  after  which  it 
would  be  only  neceffary  to  difqualify  fo 
many  of  the  oppofite  votes,  as  would  leave 
the  majority  with  Sir  Robert  Smyth.  They 
did  not  infill  upon  the  fuppofed  difqualifi- 
cation  by  Mr.  Potter's  bankruptcy;  pro- 
bably they  were  aware  of  a  fad:  that  was 
afterwards  offered  to  be  proved  on  his  part, 
viz.  That  he  had  obtained  a  certificate 
from  his  creditors  before  the  time  of  the 
2  cleflion. 


COLCHESTER.         419 

cle£Hon.  Therefore  the  argument  was 
cpnfined  to  the  ftanding  orders  pf  the 
Houfe  of  Commons,  as  conncfted  with  the 
ftatutes  of  qualification. 

In  order  to  underhand  this  queftion,  it 
is  necefiary  to  ftate  the  ftatutes  and  orders 
of  the  Houfe  upon  the  fubjed  of  a  mem- 
ber's qualification  by  eftate. . 

By  ftat.  9  Anne,  ch.  5.  fe6l.  i.  "  — 
no  perfon  fhall  be  capable  to  fit  or  vote  as 
a  member  of  the  Houfe  of  Commons  *," 

for 

♦  The  remainder  of  this  feftion  is  fubftantially  as 

follows :  " who  (hall  not  have  an  eftate,  freehold 

or  copyhold,  for  his  life  or  greater  eftate,  for  his  own. 
ufe,  in,  lands  or  hereditaments,  clear  of  incumbrances, 
within  England  or  Wales,  of  the  annual  value  of  600  !•' 
above  reprizes  for  every  knight  of  a  Ihire,  and  of  300J. 
above  reprizes  for  any  other  member :  And  if  any  per- 
fon ihall  not,  at  the  time  of  his  eleftion  and  return,  be 
intitled  to  fuch  an  eftate  as  is  refpefiively  required,  fuch 
election  and  return  (hall  be  void,"  Seel.  2.  excepts 
from  this  provifion  the  eldeft  fons  of  peers,  and  of  per- 
fons  qualified  as  above  to  be  county  members,  Seft. 
3.  excepts  members  for  the  univerfities.  Seft,  4.  re- 
(trains  the  qualification  by  mortgage  to  certain  terms. 
Se£l  ,5.  &  6.  prefcribe  the  form  of  an  oath  for  afcertain- 
ing  the  qualification,  which  candidates  are  to  take,  if 
required  either  at  the  eledlioa  or  before  the  meeting  of 
Parliament.  Se<5t.  7.  imj^owers  the  returning  offi- 
£  e  2  cer,, 
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for  any  place  in  England  ot  Wales,  with- 
out poffeiiing  an  eftate  of  6goL  a  year,  if 
member  for  a  county,  and  30QL  a  year,  if 
member  for  a  town  (B). 

By  the  ftanding  orders  of  the  Houfe  for 
inforcing  the  provifions  of  this  ftatute,  firft 
^paffedin  171 3-4,  and  made  ftanding  or- 
ders on  the  2ift  of  november,  17 17*, 
1 .  "  Notwithftanding  the  bath  taken  by  any 
candidate^  at  or  after  imy  eleftion,  his  quali** 
fication  may  afterwards  be  examined  into." 

2.  "  The  perfon  whc^e  qualification  is 
cxprefsly  objected  to  in  any  petition  relat- 
ing to  his  eleftion,  fhall,  within  fifteen 
days. after  the  petition  read,  give  to  the 
clerk  of  the  Houfe  of  Commons,  a  paper 
figned  by  hirafelf,  containing  a  rental,  or 

cer,  or  any  two  juftices,  to  adminifter  the  oath,  and 
requires  them  to  certify  it  into  the  Chancery,  or  King's. 
Bench,  under  a  penalty  ;  **  and  if  any  of  the  faid  can- 
"  didates  Or  perfons  propcfed  to  be  eleded  as  aforefaid» 
"  Ihall  wilfully  refufe,  upon  reafonable  requeft  to  be 
"  made  at  the  time  of  the  eleftion,  or  at  any  time  be- 
^*  fore  the  day  upon  which  fuch  Parliament  by  the  writ 
**  of  fummon's,  is  to  meet,  to  take  the  oath  hereby  re- 
*'  quired,  then  the  election  and  return  of  fuch  candi- 
*'  date  or  perfon  fhall  be  void." 

*  18  Jo^ypn.  629. 

.6  partl-i 
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particular  of  the  lands,  tenements,  and  hc-^ 
reditaments,  whereby  he  makes  out  hii 
qualification;  of  which  any  perfon  con- 
cerned may  have  a  copy." 

3.  "Of  fuch  lands,  &c.  whereof  tKe 
party  has  not  been  in  pofleffion  for  three 
years  before  the  eleftion,  he  fhall  alfo  in- 
fert,  in  the  fame  paper,  from  what  perfon, 
and  by  what  conveyance,  &c. — and  the 
names,  &c.- — " 

4.  "  If  any  fitting  member  (hall  think 
fit  to  queftion  the  qualification  of  a  peti- 
tioner, he  fhall,  within  fifteen  days  after 
the  petition  read,  leave  notice  thereof  in 
writing  with  the  clerk ; — and  the  petiti- 
oner fhall,  within  fifteen  days  after  fuch 
notice,  leave  with  the  clerk  the  like  account 
— of  his  qualification,  as  is  required  from 
a  fitting  member  (C)." 

After  a  confiderable  experience,  it  was 
found  neceflfary  to  guard  againfl  a  method 
of  evading  this  lafl  order,  which  perhaps 
had  been  put  in  pradlice,  by  prefenting  a 
petition  in  the  names  of  the  elediors^  and 
not  from  the  unfuccefsf ul  candidate.  The 
'  Houfe  therefore  extended  their  refolution 

Ee  3  to 
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to  this  cafe,  by  pafling  anotheF  on  the  6th 
of  february,  1734-5,  the  entry  whereof  is 
as  follows ; 

"  The  Houfe  was  moved,  that  the  ftand- 
**  ing  orders  of  the  Houfe,  made  the  21ft 
**  of  nov.  171 7,  in  relation  to  the  quali- 
*^  fication  of  members,  might  be  read. 
."  The  fame  were  read  accordingly. 

"  Refolved,  That  on  the  petition  of  any 
"  eleftor  or  eleftors,  for  any  county,  city, 
"  or  place,  fending  members  to  parlia- 
*^  ment,  cornplaining  of  an  undue  ele6lion 
."  and  return,  and  alledging  that  fomc 
"  other  perfon  was  duly  defied,  and  ought 
"  to  have  been  returned  ;  the  fitting  mem* 
*'  ber  fo  complained  of,  may  demand  and 
*'  examine  into  the  qualification  of  fuch 
*'  peribn  fo  alledged  to  be  duly  elefted,  in 
"  the  fame  manner  as  if  fuch  perfon  had 
^'  himfelf  petitioned  */' 

This  refoluticn  was  then  made  a  {land- 
ing order, 

In  the  year  1759,  it  was  thought  necef- 
fary  to  add  further  regulations  by  a£l  of 
jParliarnent,  to  render  the  ftatute  of  Anne 

*  22  Journ.  355, 

more 
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more  cfFeftual :  This  was  done  by  ftat. 
33  Geo.  II.  ch.  20.  wherein  it  is  enafted 
that  all  members  of  the  Houfe  of  Commons 
(with  the  former  exceptions)  before  they 
prefume  to  vote,  or  fit,  in  the  Houfe,  fhall 
publicly  deliver  in  at  the  table  while  the 
Houfe  is  fitting,  a  fchcdule  of  their  quali- 
iications,  fpecifying  the  fituation,  6cc.  and 
ihall  take  and  fubfcribe  an  oath  of  the 
truth  of  the  fchedule.  The  oath  is  to  be 
enrolled,  and  the  fchedule  filed  by  the 
clerk ;  And  the  eleftion  of  a  member  not 
complying  with  this  a6t,  or  not  being  duly 
quali^ed,  fhall  be  declared  void,  and  a  new 
writ  fhall  iffue. 

Mr-  Potter  had  not,  at  the  time  when 
this  caufe  came  on,  taken  his  ffeat  in  the 
Houfe,  nor  delivered  in  the  particular  of 
his  qualification  required  by  33  Geo.  II. 
and  the  fecohd  {landing  order  above  re-r 
cited. 

The  counfel  for  the  petitioner  contend- 
ed, That  according  to  the  ftatutes,  and  or- 
ders of  the  Houfe  of  Commons,  the  fit- 
ting member  was  abfolutely  difq^ualified, 
E  e  4  and 
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and  his  eleftion  void ;  they  argued  in  thQ 
foUowing  manner; 

No  good  re^on  c^  be  affigned  for  mak- 
ing the  fecond  {landing  order,  but  for  the 
purpofe  of  excluding  frxan  the  Houfethofe 
vrho  fhall  not  comply  with  it  i  it  is  9.  juft 
and  neceffary  conclufion,  upon  the  legal 
principles  of  evidence,  that  he  who  diibbeys 
it,  is  incapable  of  complying  with  it,  for 
want  of  the  neceflaiy  eftate ;  it  is.  a  pre- 
fumption  fo  ftrong,  as  tp  warrant  a  pro^ 
ceeding  againft  fuch  member,  in  the  fame 
manner  as  if  the  fa£t  of  incapacity  werp 
affirmatively  proved. 

Not  knowing  what  ground  of  defence 
may  be  taken  for  the  fitting  member,  there 
is  little  room  for  argument  upon  the  fub- 
je6l,  becaufe  the  reafoning  upon  the  pre- 
mifes,  naturally  and  immediately  leads  to 
the  cpnclufion  contended  for.  It  is  hardly 
neceiiary,  on  the  part  of  the  petitioner,  to 
fhew  any  thing  more  than  that  the  peti- 
tion contains  an  expxefs  objedion  to  th^ 
fitting  member's  qualification  y  this  is  clear 
upon  the  fac?  of  it. 

The  manner  in  which  the  Houf?  has, 
in  fev^ral  inftances,  inforced  the  (landing 

order 
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order  againft  petitioners,  confirms  this  ar- 
gument. The  mpde  of  expreffion  in  thi? 
order  is  the  fame  as  in  the  other  -,  they  are 
both  pofitive  injunftions  upon  the  parties 
concerned,  and  therefore  tlje  breach  of  both, 
muft,  upon  the  principles  ^bove-mentioned, 
be  equally  penal. 

The  fiirft  cafe  in  which  the  Houfe  ap- 
pears to  have  ipforced  thofe  orders,  is  that 
of  Honiton  in  17 15,  the  entry  of  which  is 
\n  thefe  words ; 

"  The  Houfe  beipg  acquainted,  that  Sir 
William  Courtenay,  and  William  Yonge, 
Efq;  fitting  members  for  the  borough  of 
Honiton,  did,  on  29th  march  laft,  purfu-^ 
ant  to  the  refolution  of  this  Houfe  of  the 
23d  of  the  fame  march*,  leave  with 
the  clerk  of  the  Houfe  their  demand  of  the 
qualification  of  James  Sheppard,  Efq;  who 
petitioned,  complaining  of  an  undue  elec-t 
tion  and  return  for  the  faid  borough,  and 
that  he  had  not  delivered  in  to  the  clerk 
^ny  paper  of  his  qualification ; 

*  All  the  four  refolutions  had  then  pafled.  See  18 
Journ.  20.  and  Note  (C.) 

"  ThQ 
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•  ^*  The  demand  of  the  faid  qualification  was 
read ;  and  alfo  the  refolution  of  the  Honfe 
of  tlie  23d  of  march  laft  was  read.  And 
the  clerk  being  called  upon,  acquainted 
the  Houfe,  That  he  had  not  received  any 
particular  of  Mr.  Sheppard's  qualification. 

"  Ordered^  That  the  Committee  of  privi- 
leges and  ele(5tions  be  difcharged  from  pro- 
ceeding upon  the  petition  of  the  faid  James 
Sheppard,  Efq;  he  having  neglefted  to 
comply  with  the  faid  refolution  of  this 
Houfe,  in  not  delivering  in  his  qualifica- 
tion within  fifteen  days  after  the  demand 
thereof*;- 

The  next  proceeding  of  this  fort  hap- 
pened in  17 1 7,  in  the  cafe  of  Leominfter; 
the  Journal  of  the  8th  of  may  -f*  of  that 
year,  contains  an  entiy  in  the  fame  words 
as  the  foregoing,'  with  refpeft  to  both  pe- 
titioners ;  The  precedent  of  Honiton  was 
then  referred  to  and  read  to  the  Houfe, 
and  exaftly  followed. 

In  the  cafe  of  Shaftefbury  in  1722-3  J, 
the  fame  proceeding  took  place  with  refpedt 


*   18  Journ.  71. 

t  18  Journ.  5^3. 

X  20 

Journ.  130, 

V 

to 
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to  one  of  the  petitioners,  Mr.  (afterwards 
Sir  Clement)  Wearg  -,  and  the  Comniittee 
were  difcharged  from  proceeding  upon  fg 
much  of  the  petition  as  concerned  him. 

In  the  cafes  of  bteyning  in  1724-5  *  — - 
of  Minehead  in  1727-8  -f  — and  of  Weft- 
bury  in  1754-5 :{:,  the  Houfe  paffed  the 
fame  refolution  againft  the  petitioners. 

The  ftanding  order  under  which  thefe 
proceedings  were  had,  relates  only  to  the 
candidate  petitioner  j  but  where  the  candi- 
date has  not  petitioned,  and  the  eledion 
has  been  queftioned  by  the  eleftors  only, 
the  Houfe  has  inforced  the  explanatory 
order  of  6th  feb.  1734-5,  in  the  fame 
manner  as  the  former.  Soon  after  the 
making  of  that  order,  on  the  2  ift  of  the  fol- 
lowing march,  it  was  put  in  praftice  in 
the  cafe  of  Liverpool ;  in  which  the  elec- 
tors alone  having  petitioned  in  behalf  of 
th(?ir  candidate,  his  qualification  was  de- 
manded, and  not  being  produced,  the  fame 
order  was  made  againft  him  as  in  the  cafes 
before  cited  §. 

*  20  Journ.  368.  t  21  Journ.  66.  %  22 

Jowrn.  395.         §  22  Journ.  426. 

The 
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The  proceedings  here  mentioned,  being 
z^mOi  petitioners  only,  it  will  no  doubt  be 
urged  by  the  oppofite  counfel,  that  they 
are  not  in  point  to  the  prefent  cafe,  and 
do  not  bear  upon  a  fitting  member :  But 
although  there  may  be  no  precedent  vk 
which  the  order  againft  a  fitting  membqy 
has  been  inforced  in  the  fame  manner  as 
that  againfl  a  petitioner  j  yet,  as  the  prin- 
ciple of  it  is  the  fame,  it  mufl  neceflarily 
have  the  fame  efFeft  upon  a  cafe  falling 
within  the  terms  of  it,  as  the  prefent  does : 
Perhaps  no  cafe  of  the  fort  may  have  hap- 
pened before;  No  argument  alone  will 
perfuade  the  Committee  that  there  is  a 
difference,  unlefs  they  can  add  to  it ;  an 
inftance  in  which  the  Houfe  has  put  that 
conftru6liort  upon  their  order.  It  might 
be  argued,  that  the  principle  is  applicable 
a  fortiori  to  the  cafe  of  fitting  members  ; 
for  it  is  a  greater  offence  in  any  member  of 
a  particular  body  to  difregard  its  inftitu- 
tions,  than  in  flrangers* 

Howeverj  there  are  two  cafes  in  the 
Journals,  which  are  applicable  to  the  cafe 
©f  fitting  members,  and  illuftrate  the  point 

now 
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how  contended  for :  In  the  cafe  of  Wey* 
mouth  in  1730*,  "  The  counfel  for  the 
petitioner  infifted,  that  Mr.  Betts  (the  fit-- 
ting  member)  having  not  complied  with 
the  aft  of  Parliament  which  requires  art 
oath  of  qualification,  nor  with  thejianding 
order  of  the  Houfe^  which  requires  a  parti- 
cular in  writing  of  his  qualification  to  be 
left  with  the  clerk  of  the  Houfe,  his  elec-- 
tion  is  therefore  void  5  And  that  by  confe- 
quence  the  petitioner  having  the  next  ma- 
jority oa  the  poll,  was  duly  elefted."-— - 
The  counfel  for  Mr.  Betts  admitted  the 
fa6ls,  and  the  Committee  (and  afterwards 
the  Houfe)  refolved  that  he  was  not  duly 
elefted.  It  was  not  neceflary  to  go  further 
in  that  cafe,  and  to  feat  the  petitioner, 
becaufe  the  latter  did  not  contend  (as  Sir 
Robert  Smyth  now  does)  that  he  had  the 
majority  on  the  poll :  Therefore  the  reib- 
lution  only  went  to  a  vqid  election.  If  it 
fhould  be  faid  in  anfwer  to  this  cafe;  that 
it  proceeds  upon  ihtjiatiae  as  well  as  the 
«rder,  it  may  be  replied,  that  the  e^ttd©nc9 

*  ai  Journ.  574. 
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ftated  in  the  report,  fhews  that  Mr.  Betts 
could  not  have  been  prefent  at  the  elec- 
tion j  fo  that  he  was  not  within  the  pur- 
view of  the  ftatute:  Therefore  the  efFe<9: 
of  this  refolutition  is  derived  from  the 
Handing  order  only  (D). 

In  the  cafe  of  Maiden,  in  17 15*,  the 
Houfe  refolved,  "  That  John  Comyns, 
ieijeant  at  law,  having  at  the  late  eleftion  of 
members  to  ferve  in  Pai  liament,  for  the 
borough  of  Maiden,  in  the  county  of 
EfTcx,  wilfully  refufed  to  take  the  oath  of 
qualification  as  is  direfled  by  an  aft  of 
parliament  of  the  9th  year  of  the  late 
Queen  Anne,  intitled,  '  An  a£t  for  fecur- 
^  ing  the  freedom  of  parliaments,  by  the 
*  farther  qualifying  the  members  to  fit  in 
^  the  Houfe  of  Commons,'  though  duly 
required  fo  to  do ;  and  not  having  at  any 
time  before  the  meeting  of  this  Parliament 
taken  the  faid  oath  5  his  eleftion  is  thereby 
void/' 

This  cafe,  it  is  true,  proceeds  altogether 
upon  the  ftatute  -,  but  the  principle  of  the 

*  18  Journ.  129. 

'     .  flanding 
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ftanding  order,  is  to  effe6tuate  the  regula- 
tion of  the  ftatute,  and  in  this  refpeft  the; 
fame  as  that  of  the  ftatute.  The  only  dif-i 
ference  between  them  is  this  s  the  ftatute; 
prefcribes  one  method  of  afccrtaining  the 
qualification,  the  fl^anding  ord^r  another :. 
The  conclufion  of  both  is  the  fame ;  by  rer. 
fufing  to  take  the  oath,  fthe  ftatvite  infers 
the  deficiency;  the  order  of  the  Houfe  in- 
fers it  from  the  negledt  to  deliver  a  rental. 

If  the  Committee  lliould  be  of  opinioij 
that  the  fitting  member,  after  his  difobe-*. 
dience  of  the  order,  cannot  retain  his  feat,, 
they  will  declare  that  opinion;  for  the  pe-^, 
titioner  has  a  right  to  call  for  it. from  them, 
in  this  ftage  of  the  caufe ;  befeaufe  it  wi]l 
follow,  that  the  fitting  member  cannot" 
after  that  ftand  before  them,  as.  an  oppo-. 
nent  to  the  petitioner,  in  leaking  out  hi^ 
claim  J  he  thereby  forfeits  every  pretenfion. 
to  a  feat  in  the  Houfe  upon  this  eleftiopy 
and  confequently  ought  npf,  to  inteffqre- 
with  the  claim  of  another.  Jn  this  cafe  it 
will  be  only  neccflary  for  the  petitioner  to  dif^j 
qualify  ten  votes  on  the  part  of  the  fitting 
member,  to  obtain  the  ieatj  for  the  peti- 
tioner 
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doner  admits  that  he  ought  to  (hew  ^  tna* 
jority  on  his  fide.  This  inquiry,  it  may 
be  iaid,  will  be  ex patte^  and  a  hard  calej 
but  it  is  warranted  by  the  pra6tice  of  the 
Houie  in  fuch  circumftances  t  bi  the  cafe 
of  Boffiney,  i8  march,  1741-2  *,  the  fitting 
members  not  attending  by  coiinfel,  Ae 
Houfe  allowed  the  petitioners  to  proceed  in 
fiich  an  ex  parte  objeftion  to  the  m^yority. 
No  wrong  will  happen  to  the  eleSors^  of 
Colchefter,  by  this  mode  of  proceeding,  be- 
caufe  if  the  petitioner  (hould  be  feated,  diey 
may  then,  if  they  choofe,  pctitbn  the  Hou& 
againft  his  eleflion  (E)* 

Thecounfcl  for  the  fitting  member  ar-* 
giicd  in  the  following  manner : 

The  whole  argument  for  the  petitioner 
is  confined  to  the  ftaiiding  order  of  the 
Houfe;  it  is  therefore  admitted  that  the 
fitting  member  has  not  difobcyed  either  of 
the  ftatutes  3  fo  far  his  feat  is  fecured  by  the 
law  of  the  land.  In  fad,  he  complied 
with  the  ftatute  of  Anne,  by  fwearing  to 
his   qualification  when    requefted :    The 

♦  24  Journ.  135, 

jftat* 
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ftat.  of  Gea  II.  only  lays  down  afule  for 
members^  when  they  take  their  feats  \  he  has 
not  yet  .taken  his  feat,  and  is  therefore  free 
likewife  from  the  penalty  of  that  a6t. 

Before  the  Committee  can  take  the 
courfe  defired  in  behalf  of  the  petitioner^ 
they  muft  be  perfuaded,  both  that  the  pe- 
titioner has  duly  performed  the  part  re-* 
quired  of  him  in  the  ftanding  order,  by 
making  an  exprefs  objeftion  to  the  qualifi-* 
cation ;  and  alfo,  that  the  Houfe  of  Com-* 
mons,  by  their  own  orders,  can  make  a 
difqualification  not  known  to  the  law. 

Firft,  the  ftanding  order  does  not  attach 
upon  the  fitting  member,  for  the  objedion 
is  not  exprefs  3  the  petition  does  not  direftly 
aver  the  incapacity,  but  is  argumentative, 
and.fuppofes  it  by  inference  from  thefafts 
alledged,  viz.  "  Having  been  a  bankrupt, 
and  not  having  at  that  time  a  fufficient 
cftate,— ^r /^^  reafons^  &c.  the  faid  Chri- 
ftopher  Potter  is  not  qualified  *."  Now  all 
thefe  fafts  may  be  true  and  yet  the  conclu- 
fion  does  not  follow.     He  was  a  bankrupt, 

♦  Sec  the  petition,  p.  416. 

F  f  and 
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and  might  not  have  then  had  a  qualifict^ 
tion,  but  he  was  aftefwards  ensiled  hy  4 
certificate  to  acquiref  fdch  prop«»ty  as  f^e 
him  a  qualification  at  the  ^e£tioii;  fiid  ^ 
production  of  that  certifieatte  Would  be  a 
fufficient  anfwer  to  the  charge  of  the  pe-** 
tition^  a  it  had  been  inMed  mpon  tiovr. 
The  all^ation  ought  to  have  been  lineh, 
a$  if  true,  would  have  convicted  the  fitting 
member  of  pei^ury  in  his  affidavit ;  becaufe 
that  alone  would  prove  the  incapacity. 

The  flanding  order  could  not  theaa  to 
.require  more  of  a  fitting  member,  ^ksm  ta 
diiprove^the  petition;  therefore whftr^  iSie 
want  of  eflate  is  chat^ed^  he  mufl  flwfw 
one  fuffident :  But  it  would  be  abfutd  to 
put  him  to  this  trouble,  when  the  charge, 
if  true,  would  not  prove  him  deficient  m 
the  eflate  required.  Theirefbre  the  fitting 
member  cannot  be  faid  to  have  dfifobeyed 
the  {landing  order.  More  efpeci^y,  the 
Committee  ought  to  put  this  canflni6lioii: 
upon  it,  when  it  is  contended  that  the  con- 
trary is  to  have  the  efFeft  of  expulfion* 

But,    fecondly,    fuppofing    the    fitting 
member  to  have  difobeyed  the  {landing 

order. 


Ofcier,  iffie  pdftt  cfontencfed  for,  will  not  he 
the  Corifequence  df  tftts  conftni6tton,  for 
the  Hoiife  6^  Connhons  cannot  make  a  legal 
difpaHficdfion-,  the  Le^flatnre  alone  can  do 
that, 

Tfitr  cafes  that  have  Been  mentioned  tc^ 
the  Comorittce,  ddnoteffabfifh  this  point; 
they  ait  aHjnft  exaniptes  of  prafticc  re- 
fyc^vttg  the  order  they  depend  on^  but  nfjf 
more.  If  any  one  inftance  wer^  produced, 
in  which  tfie  Houfe  had  inforeed  tfic  order 
upon  fitting  Members  in  the  feme  manner, 
the  Cbmttiittee  might  follow  it,  withotrt 
oppdition  from  Mr.  Potter.  Bet  it  i$  ifli- 
poffibfe  to  find  fttcfe  a  cafc; 

•There  is  a  Wide  ^^rence  Iwtweert  the 
two  cafes :  AH  fuit©rs  for  juflice  mtift  ne- 
Ceffarily  be  ftibjed  to  the  rules  and  order*^ 
of  thfe  doure  in  which  they  lue  j  its  jurif- 
di^tidri  over  them  is  abfolute.  The  cafes 
dted  from  the  Jdttmals  are  only  illoftra- 
tiottS  of  tWs  rule,  aiid  of  the  manner  in 
which  the  Houfe  of  Commons  has  rejefted 
claims,  that  were  hot  regularly  and  juftly 
made. 

But  a  fitting  member  derives  his  place 

from  a  power  without  the  jurifdiftion  of 

F  f  a  the 
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the  Houfe ; — from  the  ori^nal  fburce  of 
authority  in  his  conftituents.  Their  elec- 
tion invefts  him  with  an  office  of  which 
nothing  but  the  law  of  the  land  can  deprive 
liim,  and  by  the  return  he  becomes  legally 
fixed  in  it.  Now  the  argument  on  the 
other  fide  tends  to  this :  Although  a  man 
is  lawfully  poflefled  of  this  right,  has  dif- 
obeyed  no  law  in  acquiring  it,  and  is  duly 
qualified  to  hold  it  according  to  xhtjiatutes^ 
yet  it  fhall  be  taken  from  him  by  reafbn  of 
a  confl:ru<9:ive  difability,  deduced  from  a 
rule  of  praftice  of  the  Houfe  of  Commons. 
To  inforce  this  doftrine,  would  be  to  re- 
vive the  precedent  of  the  Middlefex  elec- 
tion, of  which  the  Houfe  itfelf  was  after- 
wards afhapied,  and  by  a  public  vote  has 
expunged  it  from  the  Journals*.  The 
Committee  therefore  will  not  affume  a 
power  which  the  whol.e  Houfe  does  not 
pofTefs,  and  which  it  has  never  attempted 
to  exercife  in  circumftances  like  the  prefent. 
But  the  counfel  on  the  other  fide,  not 
fatisfied  with  the  expe6lation  of  a  decifion 
declaring  the  eleftion  void,  claim  to  be  ad- 

*  See  38  Journ.  977.  3  May,  17&2. 
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mitted  to  the  fitting  member's  feat.  Their 
authorities  for  this  point  fall  very  fliort  of 
it :  The  cafe  of  Weymouth,  rather  leads  to 
a  contrary  conclufion,  for  it  recites  ex- 
prefsly  that  Mr.  Betts  had  not  complied  with 
the^atute  5  fo  that  he  was  abfolutely  dif- 
qualified  by  law.  It  is  faid,  the  report 
fhews  he  was  not  prefent  at  the  poll  5  Be  it 
fo  :  The  penalty  is  inflifted  by  the  ftatute, 
upon  a  refufal  to  take  the  oath  at  any  time 
before  the  meeting  of  Parliament ;  and  it  ap- 
pears that  the  petitioner's  counfel  objefted 
that  Mr.  Betts  had  not  complied  with  the 
Jlatute.  The  evidence  there  produced  to  the 
Committee,  feems  to  have  been  of  a  requeft 
made  to  him  at  his  own  houfe  after  the 
eleaion(D). 

In  the  cafe  of  Maiden,  the  queftion  arofe 
entirely  on  the  ftatute  of  Anne ;  but  even 
there  the  caufe  was  regularly  carried  on 
between  the  incapable  candidate  and  the 
petitioner,  and  the  former  was  allowed  to 
maintain  the  merits  of  the  eledlion  againft 
the  latter ;  nor  did  the  petitioner's  counfel 
attiempt  to  exclude  him  from  it.  Perhaps 
in  this  refpe6l,  the  Houfe  did  hot  go  far 
F  f  3  enp\fghj 
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enough;  IBr  Serjeant ComynSp  when  the 
a6t  was  read  to  him  at  the  poH>  bcfoiie  the 
deftion,  and  in  the  prefence  «f  the  elq^Qrs, 
rcfufed  to  con^ply  vrith  the  aft,  and  to  take 
the  oath.  When  the  Hoiife  al5terward§ 
relblvcd.  that  this  was  z.  wilful  refufol  i^)^ 
they  might  very  juftly  have  fcatod  the  other 
candidate,;  upon  the  principle,  that  the 
cle6lors  who  vxAed  for  him  after  this  puhHc 
refufal,  knowingly  threw  away  their  votes*. 

But  Mr.  Potter,  at  the  clcfliott/pomplied 
with  the  ftatute,^  and  ri^larly  fivorc  to  a 
qualification. 

The  jcafc  pi  Bofiiney  does  not  at  ajl  affeft 
the  prefent,  becajufc  tiie  fitting  members 
there  did  not  attempt  fo/iefend  th^mfelves; 
the  entry  in  the  Journal  ftatj^  exprefsly 
*^  that  they  defired  not  to  give  the  Houfe 
any  further  trouUe  •f'/' 

The  counfel  for  the  petitioner  obfcrved 
in  reply, 

♦  The  petitioner  was  feated  jn  this  cafe;  but  it  is 
made  doubtM  by  the  report,  ^whether  the  refolution  iot 
•Uuf  purpofe  proceeded  upon  the  effedt  of  the  Ilttiog 
jpember's  difquajiiicatioi^  or  upon  the  majority  of  the 
petitioner's  votes. 

t  ^^  ^^  beginning  of  col.  2.  of  p.  135,  vol.  24. 

That 
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That  the  coun&I  for  the  fitting  member 
had  failed  in  eftablKhing  a  differencq.  be-- 
tween  the  cafes  pf  fitting  member  and  pe- 
titipner,  as  affefted  by  the  (landing  order ; 
That  they  had  not  weakened  the  principle 
upon  which  their  argument  for  the  peti- 
tioner had  proceeded,  which  was,  that 
the -order  in  both  cafes  prefcribed  a  rule 
%^  evidence  m  aid  of  the  regulations  in 
the  ftatute,  by  which  the  legiflative  dif-, 
qualification  was  to  be  proved.  It  is  not 
making  a  difqualification  in  one  cafe, 
more  than  in  the  other;  for  the  can- 
didate who  is  not  returned,  if  elefted  by 
the  majority^ .  acquires  the  fame  lawful 
right,  from  which  it  is  faid,  nothing  but 
the  law  of  the  land  can  deprive  a  fitting 
fliembef :  A  return,  difputed,  does  not 
affeil  the  right  one  way  or  other.  A  re- 
folutioji  qi  the  Houfe,  therefore,  can  no 
mpre  deprive  a  petitioner  of  this  right, 
thap  a  fitting  merpher.  In  both  cafes, 
while  ithe  petition  is  depending,  this  right 
hfub  judice^  and  therefore,  fuppofing'the 
iianxUn^  o;-ders  to  be  rules  ofpraSliceovXY^ 
Ff4  they 
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they  are  equally  applicable  to  both  parties : 
They  are  both,  parts  oiF  one  fyftemi 

The  words  of  the  order  '^  exprefsly  olgefted 
to'*  evidently  mean  to  defcribe  fuch  an  ob- 
jeftion,  as  muft  inform  the  fitting  member 
that  his  qualification  by  ejiate^  is  difputed  j 
p^-- —  to  defcribe  this,  in  contradiftind:ion 
to  other  grounds  of  difqualification,  by  of- 
fice, by  minority,  &c  (G).  Now,  though 
the  petition  here  ftates  a  great  deal  more 
than  neceffary,  it  is  impoflible  to  read  it 
without  feeing  an  abfolute  denial  of  the 
fitting  member^s  qualification  by  efiate^  in 
plain  terms :  It  may  be  in  part  argumen- 
tative, but  it  is  alfo  exprefs.  Tht  form  of 
the  petition  will  not  prevent  its  operation, 
while  it  has  fubftance  enough. 

If  the  juft  and  neceflary  conclufion  from 
the  breach  of  the  order,  be,  as  is  contended 
for  by  the  petitioner,  that  the  fitting  mem- 
ber is  not  duly  qualified,  the  Committee 
ought  to  determine  his  eleftion  to  be  void. 
Their  next  inquiry  muft  be  into  the  elec- 
tion of  the  petitioner  5  this  is  a  neceflary 
fonfequence  of  fuch  a  decifion;  for  if 
^  candidate  has  a  majority  of  votes,  his 

eledtioq 
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cleflion  can  never  be  avoided.  As  to  the 
argument,  that  a  majority  over  Mr.  Pot- 
ter's numbers,  may  not  be  a  true  majority, 
that  can  only  take  place  as  between  the 
cledtors  and  the  petitioner;  Mr.  Potter 
cannot  ufe  it.  The  eleftors  may  after^ 
ivards  *,  if  they  choofe,  make  this  objec- 
tion. The  queftion  here  (if  the  Commit- 
tee fhall  decide  againft  the  fitting  member) 
will  be  the  fame  as  if  he  had  died.  But, 
at  prefent,  it  is  unnecefTary  to  enter  upon 
this  point,which  will  come  to  be  confidered, 
after  the  Committee  (hall  have  formed  their 
opinion  upon  the  firft^ 

After  the  Committee  had  deliberated, 
the  chairman  informed  the  counfel  that 
they  had 

"  Ktioh^^^  T^hat  the  petition  prefented  by 
Sir  Robert  Smyths  Bart,  does  contain  an  ex-- 
prefs  charge  of  want  of  qualification^  againfi 
the  fitting  member  ^ 

"  Refolved,  Tl^at  Chrifiopher  Potter,  Efqi 
has  not  complied  with  the  fianding  order  of 
the  Houfe  of  the  zifi  of  November  1717, 
which  requires^  ^  that  the  perfon  whofe  qua- 

♦  8cc  Note  (E), 

lificatiori 
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^  lificadon  is  expreisly  obje&ed  to  in  any  pcr 
^  tition  relating  to  his  eledion,  fhall^  within 
^  fifteen  days  after  the  petition  read,  give  to 
^  the  clerk  of  the  Houie  of  Commons  a 
'  paper,  figned  by  himfelf,  contaiiung  a 
^  rentalorparticularof  the  lands,  tenements^ 
^  and  horeditaments,  whereby  he  makes  out 
*  his  qualification/' 

"  Determine  That  the  laft  ekBim  pf 
members  to  ferve  in  parliament  far  the  ior- 
rough  of  Colchejier^  in  thf  county  ff  Ejffhc^ 
^hfifa^  ^s  relates  to  Chriftopber  Fotter^  EJqi 
a  wid  ek^ionr 

After  thefe  refolutions  were  communi- 
cated to  the  bar,  the  counfel  ibr  the  peti- 
tioner refumed  that  part  of  their  cafe  by 
which  they  claimed  the  feat  for  their  cli- 
ent 5  and  propoicjd  to  (hew  that  he  had  a 
majority  over  Mr,  Potter,  by  difijualifying 
ten  of  his  votes,  which  would  leave  ^ 
numbers  for  Mr,  Potter  415,  for  Sir  Ro- 
bert Smyth  416.     They  faid. 

The  eledion  of  the  fitting  mpmber  being 
dcciarcd  void,  he  could  have  no  pretence 
40  in^tain  his  ftation  in  the  (Committee, 
in  oppofition  to  the  petitioner;   if  that 

were 
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were  to  be  permitted,  there  would  be  no 
4ifFcrence  between  perfoni*  qualified  and 
iiifqualified,  and  the  difficulty  of  oppoling 
an  incapable  perfon  would  be  tibe  fame  as 
if  the  moft  capable  had  ftood  in  the  fame 
place.  If  the  objedion  to  the  fitting  mem^ 
ber  had  never  been  made,  the  utmoft  pri- 
vil^e  of  his  fituation  would  not  have 
^nabkd  him  to  do  more  thaiji  is  now  con- 
tended for  in  his  behajf,  after  his  incapa- 
city is  recorded. 

The  effect  of  the  Coimnittee^s  decifion, 
is  to  put  the  fitting  member  in  the  fame 
fituation  with  refpe^fit  to  the  petitioner,  as 
if  he  were  outlawed  or  dead ;  and  it  would 
be  unreafonable  to  allow  a  perfon  in  that 
<:hara6i:er,  to  carry  cm  a  caufe  in  which  he 
can  have  no  intereft  (I).  The  only  cha- 
rafter  in  which  he  ought  to  appear  before 
the  Conwiuttee  is  annihilated;  to  allow  of 
his  remaining  in  the  caufe,  is  to  invcft  him 
with  a  new  one,  for  the  fole  purpofc  of  op- 
pofing  the  petitioner. 

It  may  be  faid,  to  be  a  hard  cafe  upon 

the  eleftors,  but  if  they  will  make  their 

reprefentative  one  who  is  uijworthy  of  the 

3  place. 
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place,  they  muft  fufFer  for  their  folly. 
The  cafe  of  Boffiney  has  been  mentioned, 
upon  which  it  has  been  obferved,  that  the 
fitting  members  did  not  conteft  the  point ; 
but  nothing  of  this  appears,  till  after  the 
Houfe  had  allowed  the  petitioners  to  go 
through  their  whole  cafe  ex  parte:  It  is 
therefore  a  precedent  to  warrant  this  pro- 
ceedings. In  the  cafe  of  Callington,  ly 
feb.  1772  *,  the  petitioner  having  died  af- 
ter prefenting  his  petition,  and  before  the 
time  appointed  for  the  hearing,  the  Houfe 
difcharged  the  order  for  hearing  it ;  thereby 
in  effeft  adjudging  the  fitting  member  duly 
ele(fted  :  In  this  there  was  the  fame  difre- 
gard  of  the  eledtors  which  has  been  im- 
puted to  the  prefent  claim,  where  mere  ac- 
cident, and  no  default  of  theirs,  prevented 
the  inquiry  into  the  eleftion. 

The  counfel  for  the  fitting  member  con- 
tended. 

That  the  Committee  muft,  from  ne- 
celTity,  either  admit  the  fitting  member 
to  fupport  the  rights  of  thofe  eleftors  who 
fent  him  to  Parliament,  in  oppofition  to 
the  petitioner,  or  elfe,  give  the  eleftor?  an 

*  33  Journ.  481- 

oppor- 
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opportunity  of'  exercifing  their  franchife 
again,  by  the  declaration  of  a  void  elec- 
tion without  any  further  proceeding. 
There  is  no  petition  from  thefe  eledlorSi,  nor 
could  there  be  one,  becaufe  their  candidate 
had  fucceeded,  and  pofleflcd  the  feat. 

The  counfel  cannot  produce  any  inftance 
from  the  Journals  to  warrant  their  mode 
of  proceeding :  It  is  faid,  that  in  the  cafe 
of  Boffiney,  the  proceedings  were  finijhed^ 
before  it  appeared  that  the  fitting  members 
^  did  not  conteft  the  feats  ;  but  the  only  ma- 
terial part  of  the  proceedings,  came  after 
this  declaration  on  the  part  of  the  fitting 
members.  The  Journal  ftates  the  evidence 
on  the  fide  of  the  petitioners,  then  ftates 
that  the  fitting  members  were  abfent,  and 
had  authorized  a  member  prefent,  in  their 
names,  to  give  up  the  point  ^  after  which 
follow  the  refolutions,  adjudging  the  feats 
to  the  petitioners  *. 

The  Committee  cannot  in  juftice  accede 
to  the  petitioner's  propofition,  unlefs  they 
(hould  be    of   opinion  that   the  eledtors 

*  24  Journ.  135, 

threw 
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threw  awafy  their  votes,  when  tfcey  gtv* 
them  to  Mr.  Potter :  Novi'  this  » im|)ofli-^ 
Me,  becaafe  he  went  through  ev»y  neceA 
fery  reqnifrte  at  the  deftion,  and  wss  a 
lawful  candtdite;  they  could. not  forefee 
that  he  wouH  afterwards  cfifobey  the  diider 
of  the  Hotrfc,  artd  thereby  incur  a  fiikbi- 
fity.  To  aitrral  their  votes  on  accotirit  at 
this  diidbrfity,  is  to  make  thein  faffef  by  a 
judgment  ex  pofifaSh.  Where  vote*'  atcf 
held  t(5  be  thrown  away,  it  is  always  owing 
to  fome  difqualification  apparcwt  at  the 
time,  and  kncJwn  to  the  eleftors;  which 
if  they  difregard,  they  wilfully  iitcuf  the? 
lofs  of  their  votes.  This  happened  in  did 
cafes  of  Fife  in  1780,  and  Kir*:adbrightJ 
in  178 1 J  and  upon  this  principle  the  pe- 
titioners were  fejited  in  thofe  cafes  (H) . 

The  cafe  of  Callington  does  not  afFeft 
the  prefent ;  the  whole  circumftances  of  it 
muft  be  reverfed  in  order  to  fuit  the  peti- 
tioner's purpofe  :  If  he  could  fhew  a  cafe 
in  which,  upon  the  death  of  2i  fitting  mem-^ 
her^  the  houfe  had  allowed  a  petitioner  to 
take  his  feat  without  oppofition,  it  would 
fupport  the  argument  (!)•    But  the  cafe 

of 
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of  Callington  fhews  only,  that  upop,  the 
death  of  a  petitioner,  his  petition  muft  ne- 
ceffarily  drop  with  him. 

On  monday;  July  5th,  the  Committee 
rcfblved, 

"  l^battbeeleSiion  qfCbriJiopber Potter ^Efgi 
for  the  borough  of  CokheJIery  b&ving  beeh  de- 
clared votdy  the  tmtnfel  be  refrained  from  en- 
tering into  any  examinationy  relative  ts  tb§: 
SfptaUfcatioH  ofv<ftes  m  the  poll  for  the  fat  A 
borough  of  Cskhi/ler" 

On  the  fame  day  the  thmttttati  reported 

to  the  Ho\ife,  "  That  the  Committe  had 

dctemufted— — *"  {in  the  words  of  tie  re-'' 

fokttion  fated  in  /.  442)>  m  confequence 

whereof  a  new  writ  was  ordeitd  (K). 

*  Votes,  5  July,  p.  363. 
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PAQE4I7.  (A.)  In  die  elevens  in  1710  and 
1714,  the  difpute  chiefly  depended  upon  die  ri^t 
of  making  freemen  of  the  borough,  which  in  each  of 
them  occafioned  refelutions  from  the  Committees,  ac 
ceded  to  by  the  Houfe,  declarbg  to  whom  it  belonged. 

There  is  an  entry  in  die  Journal  of  28  march, 
1628,  that  feems  to  have  fettled  the  right  o{  eledion,^ 
a8  it  is  now  underftood,  though  it  has  not  been  referred 
to  in  any  of  the  late  contefts  :  It  amounts  only  to  a  re-> 
folution  of  the  Committee,  not  exprefsly  confirmed  by 
the  Houfe,  and  therefore  is  not  within  the  meaning  of 
ftat,  2  Geo.  II.  ch.  24.  f.  4.  The  whole  of  this  entry 
is  as  follows : 

*'  Report  made  from  the  Committee  of  privileges  by 
«  Mr.  HackwiU. 

"  I,  For  Colchefler  :  •—  Only  one  return  made  by 
**  the  bailiffs,  in  which  Sir  Thomas  Cheeke  and  Mr. 
*'  Alford  returned.  That  the  bailiffs,  aldermen,  and 
**  common-council,  confifting  of  42,  in  an  upper  room 
*'  read  the  writ,  and  there  elected  Sir  Thomas  Cheeke 
•'  and  Mr,  Alford,    In  a  lower  room,  the  common 

«  fort 
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**  fort  of  burgefles  in  general .  elefted  Sir  Thomas 

««  Cheekc  and  Sir  WiUiam  Mafliam. 

^^  That  the  bailiiFs,  &c.  made  thpir  eleflion  by  pre» 
**  fcriptiofij  as  they  now  made  it.  " 

"  Againft  this — ^ailedged,  that  till  Rich.  I.  Ho  bai- 
^  lifFs  ; — ^from  thence  till  Edw.  IV.  no  common-coun- 
**  cil :  Then  i6  appointed  by  a  new  charter,  which  by 
**  conftitutions  (ithence  they  have  increafed  to 

**  Upon  this,  the  prefcription  holden  infufEcient— 

*'  That  the  Committee  alfo  of  opinion,  that  the  elec- 

/"  tion  of  Sir  William  Malham — good  ;  and  Sir  W. 

**  Mafliam's  name  to  be  put  jri  by  the  bailiff,  inftead  of 

«  Mr.  Alford. 

**  Upon  queftion.  Sir  W.  Mafliam  duly  eleded,  and 
"  Sir  W.  Mafliam  his  name  to  be  by  one  of  the  bailiffs 
*«  JV>w  in  town  inferted  in  the  indenture  of  return  in 
^'  the  place  of  Mr.  Alford :  Which  accordingly  prc- 
*•  fently  done  at  the  i3oard  */' 

P.  420-  (B.)  According  to  the  true  fpirit  of  this 
ftatute,  no  perfon  ought  to  have  been  eleSed,  who  was 
jout  of  the  kingdom  at  the  time  of  his  eleftion :  At 
leafl^  the  principal  provifion  of  the  ftatute  might  have 
been  evaded  by  a  member's  abfence  from  the  kingdom, 
till  after  the  meeting  of  Parliament.  This  defeft  is 
now  remedied  by  the  regulation  of  33  Geo.  II.  ch,  20'. 
whereby  the  member's  oath  is  made  a  preliminary  to 
the  acquifitJo|i  of  a  feat  in  the  Houfe  upon  his  elcftion. 
The  ftatute  is  alfo  defeftive  in  not  requiring  an  oath 
of  the  truth  of  thofe  fafis,  which  except  certain  perfons 
from  the  necciSty  of  taking  the  oath  of  qualification.' 

♦  J  Journ.  tjSt 

G  5  P.  ^l» 


450  N    O    T    fi    S. 

P*  421.  (C.)  The  firft  general  deSion  afei-  Ae 
paffing  of  the  ftatute  of  Anile,  WS16  that  for  the  Parlia- 
ment called  in  1 71 3;  and  th6fe  fbti^  refolutions  were 
£rft  made  in  the  beginning  of  that  {parliament.  The 
tloufe,  on  the  third  day  after  they  had  entered  on{>ub- 
lie  bufinefs,  refdved  to  take  thp  ftatute  Into  confident- 
tion  *  ;  and  in  a  Committee  of  the  whole  Houfe,  the 
refolutions  were  formed,  and  upon  report  to  the  Houfe, 
agreed  to  f :  Another  day  was  tt  the  jBune  time  ap- 
pointed for  a  further  confideration  of  the  a^,  but  no 
•other  re(bIotion.pafled  Xr  In  the  beginning  of  the  next 
new  Parliament,  i  Geo.  I.  the  Houfe  pafled  the  fame 
refolutions  again  §,  but  they  were  not  made  ftanding 
©rders  till  21  nOv.  17x7. 

P.  430.  (D.)  The  entry  in  the  Journal  is  as  fol- 
lows (next  after  the  pailage  recited  by  the  coanfel  in 
p.  429O 

*'  To  prove  the  demand  of  the  oaA  of  (jualification^ 

the  petitioner's  counfel  called 

Robert  Lqdery  who  produced  a  copy  of  the  demand 
made  by  Mr,  John  Warid,  figned  by  four  electors,  viz. 
John  Ward  and  three  others;  and  faid  he  believed 
Mr.  Betts  was  not  at  Weymouth  at  the  time  of  die 
election. 

John  Savage  (zii  he  delivered  to  Mr.  Betts,  at  JF^- 
foniy  2l  paper  figned  by  four  of  the  eleftdrs,  demanding 
his  qualification,  and  acquainted  him  that  if  came  from 
Mr.  John  Ward ;  to  whfch  Mr.  Betts  anf\yered,  that 
he  never  Had  any  thing  to  do  with  Mr.  Ward^nor  ever 
would.     This  demand  the  withcfs  made  and  delivered 

*   i/Journ.  48ft.  4  i'b.  4S9,  49 1.  J  lb,  492. 

\  18  journ.  20.  23dMarcfe,  I714-5.. 
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to  M^r,-  Belts, the  4th  of  oSober^  1727*  Being  crofs- 
exatnined,  he  iaid^  that  Mr.  Betts  told  him  he  was  not 
obliged  toi  give  ah  anfwer :  That  he  laid  it  down  on  the 
table  ai\d 4i.4 not  Jread  it  ;*  '  •   * 

The  counfibl  for  Mr»  Betts  admitted^  that  his  quali- 
fication is  not  fworiL  tO|  nor  a  particular  of  it  delivered^ 
although  they  alledged,  that  he  i$.  qualified,  and  hfA 
ferved  inijormer  Parliaments;  but  is  now  grown  ith 
firm  and  not  able  to  attend  the  fervice  of  the  Houfe : 
.  And  iofifted  that  the  ele£tor8,  being  not  apprised  of  thifi 
might  to  have  an  oppdrttmity  of  making  dnother  choica*'  - 
.  Then  follow  the' refolutions^  that  neither  party  was 
didy  defied,  and  that  the  eledion  wais  void  as  to  BettS; 

There  can  be  little  doubc^  upon  this  report^  (frOtti 
^  the  mention  of  Mr.  Bettsfs  infirmity j  the  delivering  the 
demand  i^  Epfim^  and  Ais  evidence  of  the  |)etitipAC;r'^ 
Witnefs  that  he  believed  he  was  not  prefent  at  the  elec* 
tion)  hut  that  the  demand  of  the  -qualification  was  madd 
at  Mn  Betts:'a  own  houfe  after  the  deSion,  according 
to  the  argumeott  of  the  counfel  in  p.  437. 

The  writs  for  this  Parliament  bore  te/le  qn  10  aUg, 
and  were  returnable  28  ttov*  1727*.  The  demand 
was  made  on  Mr.<  Betts  4  oHeber:  It  is  very  impro* 
babky  thatu  borough  eledioii  fliould  have  taken  place^ 
fo  long  after  the  date  of  the  writ. 

P*  432.  (Ek)  This  IS  queftionable:  The  Common 
'annual  order  of  the  Houie,  that  parties  may  petition 
*«  within  fourteen  days' after  any  new  return  ihall  he 
brought  iii^'^  is  not  c6nfidered  even  to  extend  to  the 
cafe  of  a:  determination  u^n  the  return  cnly^  after  a 
fpecial  reference  of  the  Houfe  for  that  purpofes  but  a 

f  Sec  «i  j0um.  i£n' 
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particular  order  is  always  made,f<>rpermiffion  to  di6  clec- 
"  tors  to  queftion  the  clcaion,  at  the  time  when  fuch  d^- 
-  feermtnation  is  recorded  in  the  Houfe ;  an  inftance  of 
which  may  be  feen  in  the  cafe  of  Bedfordihire,  p.  398. 
Yet,  according  to  the  equitable  conftru£Uon  of  that 
annual  order,  a  determination  of  this  fort,  altering  the 
fherifF's  return  in  favour  of'  another  candidate^  might 
very  fairly  have  been  confidercd  as  a  new  return. 

I  own  I  fee  no  objeSion,  upon  the  principles  upon 
Wtlich  the  Houfe  make  the  particular  order  alluded  tOy 
to  the  courfe  of  proceeding  fuppoied  by  the  counfel  for 
iht  petitioner.  Where  the  merits  of  adifputed  elec- 
tion have  not  been  heard,  it  is  juft  that  the  dedors 
Ikouldhave  an  opportunity  of  queftioning  it;  of  Ah 
they  are  exprefsty  deprived,  by  the  partial  inquiry  which 
-tii^kes  place  upon  the  fpecial  reference,  and  therefore 
another 'order  becomes  neceflary  afterwards,  exprefsly 
t<ji  give  it  them.  But  it  may  happen,  that  though  the 
..merits  of  an  eleSfion  be  referred  to  a  Committee,  dieir 
decifion  may  be  formed  partially,  from  circumftances 
i^xtrtnfic  to  the  eleSion,  as  in  the  cafe  here  contended 
for  t)y  the  counfel.  In  fuch  cafe,  it  would  be  as  rea- 
iV»)able  to  allow  the  eleflors,  the  fame  opportunity  of 
.  qiieftionKng  tlieele<%on  afterwards,  as  in  the  other  cafe 
of  the  return. 

It  is  true,  the  Houfe  never  make  the  order  for  leave 
•to  petition,  where  a  petition  has  been  referred  upon 
the^  merits  of  the  elddion ;  At  leaft,  they  never  ufcd 
to 'make  it,  under  the  old  judicature.  But,  it  fhould 
be  coiifidcrcd,  that  a  change  has  happened  in  this  rc- 
fiitec^,'by  the  ercdiion  of  the  new  judicature  r-Former- 
ly5  the  Committees  of  eleflions  a6ied  under  the  con- 
troll  of  the  Houfe,  by  whom  their  power  of  inquiry 
'•/.•:•  f  V  was 


NOTES.  45J 

\  either  limited  or  extended)  their  proceedings  were 
liable  to  be  interrupted  or  directed  in  their  courfe,  or^ 
finally  to  be  iet  afide  after  their  conclufion.  All  their 
refolutions  were  fubjed  to  revifion,  and  the  Houfe 
could  carry  them  into  efFe£t  accordingly ;  and  could 
regulate  its  own  proceedings)  conformably  to  thofe 
which  had  pafied  in  the  election  Committees,  with  lit* 
tie  ceremony.  But  it  is  not  fo  now  ;  the  Houfe  can- 
not know  the  grounds  upon  which  a  judgment  of  the 
UieSt  Committee  may  have  been  formed^  and  can  nei« 
ther  receive  it  in  part,  nor  rejeft  it :  It  becomes  abfo- 
lute  by  the  report  to  the  Houfe.  If  any  fupplemental 
proceeding  fliould  be  wanting,  the  Houfe  cannot  enter 
upon  it,  without  a  particular  application  for  the  pur** 
pofe  from  the  fele£t  committee,  ftating  their  reafons. 

The  method  which  occurs  to  me,  as  likely  to  ob- 
tain the  end,  if  it  ihould  ever  be  thought  neceflary  to 
allow  electors  to  queftion  an  eledion,  after  the  judg- 
ment given  by  a  Committee  on  a  petition  upon  the 
merits,  would  be  for  the  chairman  to  make  a  fpecial 
report  of  their  judgment,  recon^mending  to  the  Houfe 
to  make  an  order  for  leave  to  petition,  for  the  reafons 
they  may  think  proper  to  give. 

If  in  the  cafe  of  Callington,  mentioned  in  p.  444. 
the  ele£tors  had  prefented  a  petition  to  the  Houfe,  ftat- 
ing the  death  of  Mr,  Buller,  by  which  accident  they 
were  deprived  of  the  ordinary  method  of  queftioning 
the  ele£tiont  and  therefore  praying  leave  to  petition 
upon  die  grounds  of  Mr.  BuUer's  petition,  I  can  hard- 
ly fuppofe,  diat  fuch  an  application,  fairly  made,  Mfoujd 
have  been  rejected.  (See  the  conclufion  of  Note  (1). 
in  p.  457.) 

GS3  P-438^ 
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P.  438.  (F.)  Thcdifecifion  againft  Seijeaitt  Cbinjnt 
(eems  to  have  been  a  very  (ever(&  one ;  for  there  was 
good  reafon,  upon  the  evidence  ftated  in  the  reportj  to 
have  believed  that  the  demand  of  the  qualification  was 
afterwards  difpenfed  with,  by  tiiofe  who  made  it.  (See 
18  Journ.  127,  128O  But  all  the  proceedings  that  I 
have  met  with  in  the  Journals,  both  with  refped:  to  tbo 
ftatute,  and  the  {landing  orders,  have  been  very  ftrifl:* 
Jnftances  of  this  may  be  feen  in  the  cafes  of  Shaftcibufy, 
18  Journ.  69.  — of  Wendover,  ta  Journ.  466,  467^ 
468. — and  of  Huntingdon,  23  Journ.  413,  414. 

P.  440.  (G.)  Thejuftice  of  this  obfervation  cannot 
be  doubted  :  It  is  therefore  remarkable,  that  iathe  cafe 
pf  Weymouth,  the  words  of  the  petition  (if  fufly  fet 
forth  in  the  Journal)  were,  **  Tiat  Mr.  Setts  is  not 
qualified  p  Jit  in  Parliament^**  wi^eut  any  thing  for- 
ther  *.  The  counfel  for  the  fitting  member  did  not 
pbjeft  to  the  form  of  the  petition,  on  this  account;  but 
it  was  notneceffary,becaufe  they  admitted  tiiat  their  client 
had  not  complied  with  the  aSf  of  Farliament ;  and  the 
breach  of  the  ftanding  Dj*der,  thereby  became  an  unnc- 
ceflary  confidpration. 

,  But  it  is  more  remarkable,  that  this  bbjecSon  was 
not  taken  in  the  cafe  pf  Huntingdonfhire  (23  Journ. 
403,  413,  414.)  where  die  words  pf  the  petition  were, 
^  ^hat  at  the  time  of  the  eleSlibn^  the  faid  Mr,  Garke 
was  not  qualified  according  to  law^  to  Jit  and  "vote  in  the 
Htfufe  of  Commons  as  a  knight  of  the  jbite  for  the  faid 
county  J*  In  this  cafp  the  whde  proceeding  depended 
upon  the  ftanding  pfder,  and  ttie  only  queftion  arofe 

•  Sec  the  petition,  &}  Journ,  47.— renewed,  ib.  £03.->and 
lenewed  again,  ib.  39^. 

upon 
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upon  the  rental  delivered  in  by  the  fitting  member  in 
purfuance  of  it. 

P.  446.  (H.)  The  cafe  of  Kirkudbright  here  a!* 
luded  to,  has  been  mentioned  in  the  former  part  of  this 
book,  upon  a  different  fubjeft.  (See  p.  72.)  In  the 
cafe  of  Fife,  General  Skene  and  Mr.  (now  Sir  John) 
Henderfon  were  candidates ;  the  former  was  returned  ; 
the  latter  petitioned,  and  alledged,  "  That  General 
Skene  the  fitting  member  was  ineligible,  under  the  ftat, 
6  Ann.  ch.  7.  by  holding  the  places  of  Baggage-mafter 
of  the  Forces,  and  Infpeftor  of  the  roads  in  Scotland  ; 
one  or  both  of  which  were  new  offices  of  profit  created 
fubfequent  to  25  o&.  1705 :  That  at  the  ele£tion  the 
petitioner  apprifed  the  freeholders,  of  General  Skene's 
pofleffion  of  thefe  places,  of  his  confequent  incapacity, 
and  that  they  would  throw  away  their  votes,  if  they 
cle<2ed  him*.'*  At  the  meeting.  General  Skene 
admitted  his  holding  the  offices  in  queftion,  but  denie4 
that  the  difqualification  created  by  the  ftatute  of  Anne 
attached  upon  either  of  them,  becaufe  they  were  militarf 
offices,  and  old  ones.  He  was  eleSed  by  the  majority. 
The  Committee  before  whom  the  petition  was  tried^ 
being  of  opinion,  that  the  novel  creation  of  one  of  the 
offices  was  notorious,,  and  that  it  was  within  the  ftatute 
of  Anne,  held  that  under  the  circumftances  before- 
mentioned,  the  eleftors  who  voted  for  the  fitting  mem^ 
ber  had  thrown  away  their  votes,  and  adjudged  the  fea^ 
to  the  petitioner,  who  had  the  minority  on  the  poll  f, 

*  See  37  Journ.  500.  9  Dec.  1779, 
f  Sec  37  Journ.  560,  561.  7  Feb.  178Q, 

<5  g  ♦  P»  446* 
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P.  446.  (I.)  In  the  cafe  of  Mitchell,  in  1696,  the 
fitting  member  died  after  the  ele<9don,  and  before  the 
petition  againfl  his  elefiion  was  prefented.  When  the 
Committee  of  elections  proceeded  upon  the  caufe,  they 
made  tl^e  petitioner  prove,  that  he  had  given  notice  to 
the  electors  in  oppofition  to  him,  of  the  time  appointed 
for  trying  the  petition.  However,  nobody  appearing  to 
fupport  the  ele£tion  of  the  deceafed  member,  the  Com- 
mittee proceeded  ex  parte,  and  determined  the  petitioner 
to  be  duly  elefted.  But  this  cburfe  of  proceeding  was  dif- 
liked  by  the  Houfe  ;  for  as  foon  as  the  chairman  had 
reported  the  cafe,  a  refolution  immediately  pafled  for 
recommitting  the  merits  of  the  election.  (See  11  Jdurn. 
603.)  Upon  the  fecond  hearing  in  confequence  of 
this  refolution,  the  caufe  of  the  deceafed  member  was 
fupported  before  the  Committee,  and  in  conclufion 
they  refolved,  that  he  had  been  duly  elefled,  with  which 
the  Houfe  afterwards  agreed.  See  p.  690.  in  the  fame 
vol. 

In  the  cafe  of  Shrewlbury,  in  1774,  (i  Doug.  Eleft. 
461,  462.)  Mr.  Pultcney  petitioned  againftboth  fitting 
members ;  before  the  time  appointed  for  trial,  one  of 
them  (Lord  Clive)  died.  Mr.  Pulteney  afterwards 
had  leave  to  withdraw  his  petition,  The  caufe  heard 
before  the  Committee,  was  between  the  eleftors  and 
Mr.  Leighton  the  other  fitting  member,  againft  whom 
alone  they  had  petitioned  5  but  certainly,  if  Mr.  Pul- 
tency's  petition  had  not  been  withdrawn,  the  Com- 
mittee muft  have  received  parties  to  fupport  Lord 
Clive's  elcdlion. 

In  the  cafe  of  Milborn  Port,  in  1708,  (i6journ, 
12.)  a  petition  v/as  prefented  and  read;  after  which, 
the  Hpufc  was  informed  that  the  petitioner  was  dead, 

ani 
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and  had  intended  before  his  death  to  drop  the  petition* 
But  the  Houie,  even  then,  did  not  reje£t  the  petition, 
but '  ordered  it  to  lie  on  the  table.  So  in  the  cafe  of 
C^allington,  they  did  no  more  than  difcharge  the  order  for 
taking  the  petition  into  confideration ;  after  which,  it 
would  have  been  competent,  if  circumftances  fhould 
have  made  it  necellary,  to  have  pafTed  a  new  order  for 
the  fame  purpofe. 

The  argument  of  the  counfel  in  p.  428.  "  that  it  is 
a  greater  offence  in  a  member  than  in  a  ftranger,  to  dif- 
obey  the  orders  of  the  Houfe,'*  is  certainly  juftj  but 
then  it  fhould  be  confidered  that  the  Houfe  has  a  con>» 
troll  over  its  own  Members,  which  it  does  not  poffefs 
over  ftrangers,  and  can  infiitSI:  other  punifhments  upon 
them  for  contempts,  befides  that  of  exclufion  frond  their 
feats,  which  (hould  be  ufed  only  in  the  laft  refort.  With 
refpefl  to  petitioners,  it  is  perhaps  the  only  effeftual  me- 
thod to  infure  their  obedience  to  the  order. 

P.  447.  (K.)  The  report  of  this  refolution  occa- 
fioned  an  irregular  debate  in  the  Houfe.  Some  mem- 
bers pointed  out  its  defeft  in  not  determining  upon  the 
cle<aion  of  the  other  candidates ;  becaufe,  though  Mn 
Potter's  ele<SUon  was  declared  void,  it  might  not  be 
necellary  to  iffue  out  a  new  writ,  till  it  was  known 
whether  Sir  Robert  Smyth  had  been  duly  eleded,  or 
not ;  and  a  member  who  fpoke  in  this  debate,  doubted 
whether  the  Committee  fhould  not  be  refumed  for  af- 
certaining  this  fa<9:. 

It  muft  be  allowed,  that  the  refolution,  as  reported 
to  the  Houfe,  is  not  in  form  explicit  enough;  but 
when  \t  is  confidered  that  the  petition  complained  of 
Mr.  Potter's  eledlion  only^  and  that  there  could  be  no 
queflron  before  the  Committee  but  as  between  Sir  Ro- 
bert Smyth  and  him,  there  can  be  little  doubt,  but  that 

the 
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the  report  of  a  void  de£tioir  as  to  Mr.  Potter^  autlxv 
rized  the  Houfe,  to  iflue  a  new  writ.  If  the  Houfe  had 
doubted  upon  the  queftion,  perhaps  they  might,  under 
the  words  of  ftat.  lo  Geo.  III.  ch.  i6..  f..  iS*.  have 
directed  the  Committee  to  be  refumed,  for  the  purpoie 
of  making  a  more  particular  report ;  but  this  -point 
may  be  queftionable.  The  method  which  feems  more 
regular  in  fuch  cafe,  would  be  to  order  the  proceed/ngs 
of  the  Committee  to  be  laid  before  the  Hpufe. 

In  the  debate  upon  this  queftion,  the. cafe  of  St.  Ivej$, 
in  177s,  was  alluded  to  (See  2  Doug.  Eledt.  398.  an,d 
35  Journ.  357.)  as  containing  a  report  from  Ae  fele<3: 
Committee,  defective  in  the  fame  point  as  this  of  Col- 
chefter ;  but  it  was  faid,  that  there,  the.  feveral  re* 
fohitions  taken  together^  plainly  pointed  out  the  pro- 
priety of  a  new  writ.  The  petition  in  that  cafe  was 
againft  both  fitting  members  ^  the  Committee  detec* 
mined  one  to  be  duly  eleded,  the  other  not,  and  the 
eleftion  to  be  void  '*  with  refpeft  to  one  of  the  bur- 
geffesi**  whereas  they  ought,  according  to  the  accuf* 
tomed  form,  to  have  named  that  one. 

In  the  cafe  of  Shaftefbury,  (18  Journ.  72,  74.) 
which  was  heard  at  the  bar  of  the  Houfe,  a  defed  of 
this  kind  having  been  made  in  the  final  refolutions, 
there  is  a  fpecial  entry  in  the  Journal  of  a  fubfequent 
day,  before  the  ordering  of  a  new  writ,  in  die  following 
words : 


♦     li,  •<  the  Houfe  on  being  informed  of  the  Ccnnnittee's 

determination  by  their  chairman,  (hall  order  the  fame  to  be  en* 
tered  i^i  their  Journals,  and  give  the  nectjfary  direBwm  for  con- 
firming or  altering  the  return,  or  for  the  iffuing  a  new  writ  foi*  a 
pew  eleftion,  or^^  carrjmg  the  /aid  dcUrmnatum  int»  execution^ 
m  the  caft  may  require  J^ 

♦^  The 
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*•  The  Houfe,  having  upon  the  hearing  of  the  mc- 
•'  rits  of  the  ele£lion  for  the  borough  of  Shaftefbury 
j<  ,  at  the  bar  of  this  Houfe^  upon  tuefday  laflr, 

^^  adjudged  only  one  burgefs  to  be  duly  elected  for  the 
^^  faid  borough ; 

^'  Ordered,  &G."     - 

In  general,  there  is  no  preface  to  the  order  of  a 
new  writ.  In  the  cafe  of  Covehtry,  22  Journ.  819. 
^he  refolution  was  the  fame  ^s  the  prefent,  and  the 
Houfe  ordered  a  new  writ  without  any  queftion,  and 
without  any  introduftory  entry  to  the  order.  But  this 
pafe  was  alfo  heard  before  the  Houfe. 

The  debate  above-mentioned  was  foon  concluded  by 
an  jntimation  from  the  Speaker,  that  it  was  improper, 
in  the  floufe^  to  enter  into  a  confideration  of  whj^t 
might  have  pafled  in  the  feled  Committee ;  the  queftion 
was  then  put  upon  a  motion  which  had  been  made  by  the 
chairman,  for  ordering  a  new  writ  in  the  room  of  Mr. 
J^ptter,  which  pafled  nemine  contradicente. 
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Of  the  BOROUGH  of 

Ivelchejfter,    otherwife    Ilchefter, 

In  the  County  oJF  Somerset. 


The  Committee  was  chofen  on  Tuefday,  Ifae  29tli  of 
June,  and  confifted  of  the  following  Members  : 

John  Baring  £fq;  Chairman. 

Thomas  Powis,  Efq;     1  Noininect  appointed  by  the  Coffl« 
-P    ^    c%M       -      ^  r    Ai^cce,accordiDff  to  llGco*  III. 

Earl  of  Momington.     3    ^h.  4ft.  f.  6. 

Sir  William  Manfel,  Bart, 

John  Langfton,  Efq;  .     . 

Philip  Metcalf,  Efq; 

George  Ofbaldifton,  Efq; 

Charles  Lefevre,  Efq; 

John  Moore,  Efq; 

Hon.  Richard  Howard. 

Henry  James  Pye,  Efq; 

Barne  Bame,  Efq; 

Alexander  Hood,  Efq; 

Sir  Charles  Kent,  Bart. 

Thomas  B.  Parkyns,  Efq; 

Petitioners, 
Sir  Samuel  Hannay,  Bart,  and  John  Harcouiti  Efq;. 
and  certain  Eledors  of  the  Borough  ofUchefter. 

Sitting  Members, 

Peregrine  Cuft,  and  Benjamin  Bond  Hopkins,  Efqrs; 

Counsel, 

For  the  Candidates  Petitioners^ 

Mr.  Batt,  and  Mr.  Lawrence^ 

For  the  Ele£forsy 

Mr.  Franklin. 

For  Mr.  Cuji^ 
Mr.  Piggott,  and  Mr.  Partridge. 

For  Mr.  Hopkins^ 
Hon.  Mr,  Erikine,  and  Mr.  G»  Bond» 
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THE  petition  of  Sir  Samuel  Hannay 
and  Mr.  Harcourt  contained  a  charge 
of  bribery  againft  the  fitting  members, 
jprevioufly  to  atid  during  the  election  5  and 
that  the  returning  officer  had  admitted 
many  perfi>ns  tt>  vote  for  them  who  had  nd 
right ;  by  which  means  they  had  procured 
a  colourable  majority,  and  were  returned 
\n  prgudice  of  the  petitioners,  who  had 
the  majority  of  legal  votes. 

The  petition  of  the  eleflors  eontaihed 
jRmllar  charges  againtt  the  fitting  members  *r 

5  Votes,  25  May,  p,  23, 24. 

There 
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There  is  no  refolution  of  die  Houfe  aA 
certaining  the  right  of  eleftion  in  this  bo- 
rough :  It  has  been  underftood  to  be  in  the 
bailiff,  capital  burgeffes,  and  inhabitants^ 
not  receiving  jdms  *.  On  the  prefent  oc- 
cafion,  inhabitants  were  explained  to  be 
boujholdersj  legally  fettled  in  the  borough ; 
in  this  both  parties  agreed. 

The  numbers  on  the  poll  were. 

For  Cuft  95 

Hopkins  89 

Harcourt  70 

Hannay  58 

The  counfel  for  the  petitioners  propofed 
not  only  to  avoid  the  eledlion  of  the  fitting 
members  for  bribery,  but  alfo  to  difqualify 
fo  many  of  their  votes  on  account  of  bribes 
received  by  the  voters,  and  by  other  objec- 
tions, as  would  prove  the  legal  majority  to 
be  in  favour  of  their  clients,  and  give  them 
the  feats. 

The  trial  lafted  from  the  30th  of  June, 
(the  day  in  which  the  caufe  was  open^)  to 

*  See  14  Journ.  147,  and  3  Doug.tka*  153, 154« 

the 
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the  21ft  of  July.  The  greater  part  of  thi$ 
time  was  employed  iti  hearing  evidence.  The 
queftion  confifted  entirely  of  fa61:*;  for  which 
reafon,  and  becaufe  the  final  decifion  con- 
tained no  opinion  upon  the  legal  efFe<ft  of 
the  evidence,  I  have  not  pretended  to  give 
more  than  a  general  view  of  it. 

The  ground-work  of  the  petitioners* 
cafe,  as  related  by  the  witnefTes,  was  as 
follows : 

In  oftober  1782,  at  which  time  a  diffb* 
lution  of  Parliament  was  expefted  in  many 
places,  a  general  diftribution  of  money  was 
made  to  the  voters  on  three  fucceffive  days, 
at  the  Houfe  of  a  Mr.  Lockyer,  a  gentle- 
man of  great  property  in  the  borough  and 
its  neighbourhood:  The  manner  of  doing  it 
was  this:  The  voters  were  invited  to 
Lockyer's  Houfe  (which  was  inhabited  by 
one  of  his  relations)  and  when  affembled 
in  the  court-yard,  were  admitted  one  by 
one  into  the  garden,  by  a  man  difguifed  ia 
a  woman's  drefs,  and  direfted  to  go  to  9 
window  of  the  Houfe;  from  this  window, 
a  hand  (no  other  part  of  the  perfon  being 
vifiblc)  diftributcd  to  every  one  the  fun\of 
30  L  Many  of  the  voters  were  Lockyer*s 
H  h  tenants. 
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tenants,  and  thefe  received  in  ftead  of  fo 
much  money,  a  difcharge  for  rent  then 
due,  with  as  much  money  befides  as  made 
the  whole  prefent  amount  to  30I: 

The  diftribution  on  the  third  day  was 
made  with  more  diftindtion ;  a  lift  of  thofe 
who  had  been  omitted  on  the  two  firft,  was 
marked  by  Lockyer  upon  an  inquiry  into 
their  circumftances :  He  expunged  from  it 
a  pauper,  and  an  excifeman,  becaufe  they 
would  have  no  votes,  and  others  for  diffe- 
rent reafons,  and  the  next  money  was  given 
According  to  the  lift  fo  correfted. 

Befides  this  diftribution^  fome  voters  who 
were  not  mixed  with  the  herd  in  the  gar- 
den,received  letters  by  the  poft  from  London 
inclofing  bank  notes  for  30L  and  others 
received  notes  of  that  ampunt  privately 
from  an  agent  of  Lockyer 's  and  Cuft's. 

This  was  the  principal  faft  of  bribery  : 
A  great  deal  of  evidence  was  produced  to 
ihew  that  this  diftribution  of  money,  ac- 
tually procured  fuccefs  to  the  fitting  mem- 
bers at  the  laft  eledlion;  from  whence  it 
was  argued,  that  their  feats  being  gained  6y 
corruption^  whether  their  aft  or  not,  could 
not  be  maintained :  — To  fhew  likewife 

that 
,    4 
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that  thefe  prefentr.  were  not  retrofpeftive; 
for  paji  favours  in  the  preceding  general 
eleftion,  but  profpe6live  and  with  a  view 
to  the  next  ele6lion,  whenever  that  might 
come :  —  Likevyife  to  conne6l  the  fitting 
members  with  this  alledged  bribery;  Cuft, 
by  a  participation  in  the  prefents  of  30 1. 
and  Hopkins  (who  had  nothing  to  do  with 
the  borough  till  the  week  before  the  elec- 
tion) by  becoming  acceflary  after  the  faft 
to  all  Lockyer^s  conduft ;  by  canvaffing 
upon  his  recommendation  with  his  agents 
and  tenants,  and  by  an  avowed  acquies- 
cence in  the  effect  of  his  money  fo  diftri- 
buted.  , 

Evidence  was  alfo  produced  to  prove 
perfonal  a(5ts  of  bribery  at  the  time  of  the 
election  by  each  of  the  fitting  members. 

It  feemed  to  rae^  that  the  petitioners  made 
no  great  account  of  any  other  objections  X,o 
the  fitting  members'  votes  befides  that  of 
bribery  j  upon  this  fubjedt,  their  evidence 
(if  believed  and  allowed)  extended  to  a 
number  more  than  fufficient  to  have  re*^ 
duced  the  votes  for  the  fitting  member?  tQ 
^  minority. 
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Mr.  Cuft's  defence  confifted  in  a  denial 
of  any  participation  in  the  prefents  of  30I. 
and  in  fliewing  that,  if  he  were  concerned 
in  it,  it  was  retrofpedive  and  not  criminal ; 
and  that  it  had  no  efFedt  upon  this  eledtion. 

Mr.  Hopkins,  befides  this  mode  of  jufti- 
fication,  difclaimed  all  connedion  with  the 
condudt  both  of  Cuft  and  Lockyer,  as  far  as 
cither  might  have  afFefted  thtf  eledtion. 

The  Committee  determined  in  favour  of 
the  fitting  members.  Their  opinion  there- 
fore niay  have  been,  either  that  the  diftri- 
bution  of  the  money  in  1782,  under  all 
the  qircumftances,  was  not  bribery,  or  not 
fuch  as  to  affedt  the  ejedtion  in  1784;  or, 
that  the  proof  did  not  fufficiently  conned: 
the  fitting  priembers  with  the  tranfaftions 
mentioned.  They  muft  at  the  fame  time 
have  difl^elieved  the  eyi^ence  of  the  perfona^ 
ads  of  bribery. 

The  final  refojutions  were  reported  tq 
the  Houfe  on  the  21  ft  of  July  *. 

♦  Votes,  p.  455. 
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&  When  this  Committte  was  appoint- 
ed  in  the  Ifoufe,  the  appearance  of  tho 
iitting  members  as  feparate  psirties  by  dif- 
ferent counfel,  occafioned  an  appUcation 
from  the  Speaker  to  the  counfel  for  thtf 
petitioners,  to  know  if  they  qbjeded  to  itj 
the  latter  faid  they  relied  upon  the  candour 
pf  the  other  counfel,  who  had  alledged  ^ 
real  feparation  oi^interefts  between  the  two 
fitting  members  in  their  defence*:  Ac- 
cordingly they  ftruck  out  feparately  fronfj 
the  lift  of  forty  nine  members  in  forming^ 
the  Committee  •f-.  The  petitioning  elec- 
tors did  not  pretend  to  feparate  their  intc? 
reft  from  that  of  their  candidates. 

In  the  beginning  of  this  caufe,  the  qatfr 
tions  of  evidence  fo  often  debated  in  Conj- 
mittees  where  bribery  has  made  part  of 
the  inquiry,  refpefting  agency  J,  were  agi- 
tated by  the  counfel.  The  Comrrtittee 
laid  down  ^  rule  upon  this  fubjeft,  con-* 

*  See  I  Doug.  Eleft.  86«  t  According  to  feft« 
6.  of  II  Geo.  III.  ch.  42. 

!   X  See  the  cafes  of  Briftol,  Hindon,  Shaftcfburyi 
[Worcefter  and  IkkefteT)  in  Doug*  EleA. 

formabk 
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formable  to  that  praftifed  in  the  cafe  of 
Ilchefter,  3  Doug.  Eleft.  161-2.  where  the 
Committee  proceeded  upon  a  confideration 
of  the  praftice  in  many  former  cafes. 
This  rule  was,  upon  queftions  concerning 
the  a£ts  of  a  fuppofed  agent,  not  to  infift 
upon  proof  of  his  being  an  agent,  previous 
tQ  the  inquiry  into  his  afts. 

On  the  1 6th  of  July  the  chairman,  by 
^c  direftion  of  the  Committee,  reported  to 
the  Houfe,  that  one  Thomas  Withy  (a 
witnefs  called  pn  the  part  of  Mr.  Cuft) 
|>ad  grofsly  prevaricated  in  giving  his  evi- 
dence to  the  Committee :  The  Journal  of 
zyxh  nov.  1775  *,  was  referred  to  by  the 
Houfe  for  a  precedent,  and  read,  and  an 
order  pafled  for  cp,D;i??iitting  Withy  to 
Newgate  •:^..  That  precedent  had  been 
made  upon  the  authority  of  one  of  the 
fame  fort,  in  the  cafe  of  Milbome  Port  in^ 
1772:}:. 

Withy  afterwards  petitioned  the  Houfe 
to  forgive  him,  and  was  difcharged  on  the 

*  35  Journ.  462.  and  3  Doug.  Eleft.  166.  Caf^ 
of  Ilchefter.  f  Votes,  p.  422.  X  33  Jo""?*  746» 
ilid  X  Dgug,  Elea.  881 
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it?A  of  July,  the  day  after  the  conclufion 
of  the  caufe ;  the  Houfe  being  informed  of 
his  ill  ftate  of  health,  and  that  his  life  was 
in  danger  *. 

^  On  the  loth  of  July,  when  the  peti-- 
tioners  clofed  their  cafe,  the  counfel  fot 
Mr.  Hopkins  mentioned  to  the  Committee 
a  few  of  the  principal  circumftances  of 
their  cafe,  and  afked  permiffion  to  abfent 
themfelves  from  the  court,  while  Mr*  Cuft's 
counfel  were  going  through  his  defence^ 
which,  they  faid,  had  no  relation  to,  and 
could  not  affeft  Mr-  Hopkins ;  they  pro- 
pofed  this  in  order  to  relieve  their  client 
from  a  great  deal  of  unneceffary  expehce 
and  trouble.  The  counfel  for  the  petiti- 
oners obje6led  to  this  propofal,  as  a  fcheme 
to  obtain  a  partial  opinion  from  the  Com-^ 
mittee  in  favour  of  Mr.  Hopkins  j  and  the 
Committee  hereupon  alked  Mr.  Cuft's 
counfel,  if  they  had  any  objedtion  to  Mn 
Hopkins's  going  through  his  cafe  firft,  as 
it  was  likely  to  be  much  fhorter  than  the 
other ;  to  this  the  counfel  begged  leave  to 

♦  Votes,  p.  436, 460. 

decline 


^^.. 
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decline  aafwfriilg,v'ahT3^Kpi€c^  matter 
cnd64|^  However,  on  the  next  day^  and 
dvfring  the  whole  time  employed  in"  Mn 
Cuft's  defence,  Mr-  Hopkins,  his  counfel 
^and  agent,  did  not  appear  in  court. 

I  do  not  recoUeft  that  in  any  of  thd 
election  Committees,  it  has  ever  been  ne- 
ceiiary  to  determine  the  relpeftive  prece- 
dence of  the  fitting  members;  it  might 
perhaps  have  been  fo  in  this  cafe,  if  Mr. 
Hopldns  had  difputed  Mr.  Cuflt's  claim  of 
priority  in  the  defence.  If  the  queftion 
were  to  arife,  perhaps  the  rule  of  the 
Houfe  reipefting  double  returns*  would 
fumifh  a  proper  guide  to  the  decifion  5  by 
analogy  to  this  rule,  the  member  firft 
named  in  the  petition  fhould  have  the  pre- 
cedence. This  feems  a  more  certain  me- 
thod than  oHe  I  have  heard  fuggefted,  for 
ranking  the  parties  according  to  the  pro- 
feffional  rank  of  their  counfel. 

♦  Sec  before  p.  76. 
Thb  end  of  the  first  VOLUME. 
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